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1166  Filed  Jul  3  1946  Charles  E.  Stewart,  Clerk 

IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 

HENRY  A.  JAFFE,  HARRY  R.  JAFFE,  MORRIS 
JAFFE,  Co-partners  trading  as  New  York 
Decorating  Co. 

911  -  13th  Street,  N.  W. 

Washington,  D.  C. 

Plaintiffs 

vs. 

MAX  TENDLER 
1703  K  Street,  N.  W. 

Defendant 

CIVIL  ACTION  No.  35669 
Complaint 

(To  enforce  mechanics *  lien 
and  for  in  personam  judgment) 

1.  The  claim  for  relief  herein  on  behalf  of  the  plain¬ 
tiffs,  HENRY  A.  JAFFE,  HARRY  R.  JAFFE,  and 
MORRIS  JAFFE,  co-partners  trading  as  New  York 
Decorating  Co.,  against  the  defendant,  MAX  TENDLER, 
is  for  an  amount  in  excess  of  $3,000  and  is  within  the 
jurisdiction  of  this  court.  Jurisdiction  is  also  based  on 
Title  38  of  the  District  of  Columbia  Code  (1940)  relating 
to  the  enforcement  of  mechanics  ’  liens. 

2.  On  or  about  the  6th  day  of  December,  1945,  plain¬ 
tiffs  entered  into  a  contract  with  the  defendant,  MAX 
TENDLER,  to  perform  certain  painting,  plastering, 
plumbing,  carpentry,  and  floor  sanding  work  at  premises 
1703  K  Street,  N.  W.,  Washington,  D.  C.,  at  and  for  an 
agreed  price  of  $5,627.  Plaintiffs  began  performance  pur- 
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suant  to  said  agreement  on  or  about  the  14th  day  of  De¬ 
cember,  1945,  and,  at  the  specific  instance  and  request 
of  the  said  defendant,  certain  of  the  work  required  by 
said  contract  was  omitted  and  certain  additional  work 
was  performed  by  plaintiffs  as  extras,  and  said  defendant 
agreed  to  pay  plaintiffs  for  such  extras  the  reasonable 
value  thereof.  Plaintiffs  completed  performance  of 
1167  said  contract,  as  modified  by  the  omission  of  those 
items  designated  by  the  defendant,  and  all  said 
additional  work  performed  as  extras  on  or  about  the  15th 
day  of  February  1946  and  submitted  their  bill  therefor 
in  the  amount  of  $7,886.63.  Plaintiffs  aver  that  said 
amount  represents  the  stiplated  prices  fixed  in  said  con¬ 
tract  and  a  fair  and  reasonable  charge  for  the  aforesaid 
additional  work  performed  as  extras.  Although  plaintiffs 
have  made  demand  for  payment,  said  defendant  has  failed 
and  refused  to  pay  said  amount  to  the  plaintiffs,  and 
said  defendant  remains  indebted  to  the  plaintiffs  in  the 
said  sum  of  $7,886.63. 

3.  Defendant  is  the  lessee  of  the  aforesaid  premises 
known  as  1703  K  Street,  N.  W.,  Washington,  D.  0.,  also 
known  as  Lot  2  in  Square  164  of  the  Land  Records  of 
the  District  of  Columbia,  where  said  work  was  performed 
by  plaintiffs,  pursuant  to  a  certain  lease  dated  November 
17,  1945  from  the  owner  thereof  to  the  defendant  for  a 
period  of  five  (5)  years  with  an  option  to  renew  for  an 
additional  period  of  five  (5)  years. 

4.  On  April  5,  1946,  plaintiffs  filed  and  recorded  in 
the  District  Court  of  the  United  States  for  the  District 
of  Columbia  their  notice  of  intention  to  hold  a  mechanics’ 
lien  against  said  defendant’s  interest  in  said  premises 
and  served  a  copy  of  said  notice  upon  said  defendant. 
Said  notice  of  lien  is  designated  as  No.  21980  and  is 
recorded  in  Lien  Book  26  at  page  490,  and  reads  as 
follows : 
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“Notice  of  Lien 


DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 

NEW  YORK  DECORATING  CO. 

911  -  13th  St.,  N.  W. 

Washington  5,  D.  C. 

Claimant 


vs. 


ANNIE  C.  GLOVER  in  contract  with 
MAX  TENDLER,  leasee 

Owner 

Filed  and  Recorded 
April  5,  1946 
at  3:29  o’clock  p.  m. 

L.  B.  26  Page  490 
No.  21980 

1168  NOTICE  IS  HEREBY  GIVEN  that  we  intend 
to  hold  a  mechanics’  lien  against  the  interest  of 
ANNIE  C.  GLOVER  in  contract  with  MAX  TENDLER, 
leasee  in  Lot  2,  Square  164,  known  as  premises  No.  1703 
K  Street,  N.  W.,  Washington,  D.  C.  situate  in  the  City 
of  Washington,  in  the  District  of  Columbia,  and  the 
building  thereon,  for  the  sum  of  Seven  Thousand  Eight 
Hundred  and  eighty-six  dollars  ($7,886.63),  with  interest 
from  March  15th,  1946,  being  the  amount  due  to  us  for 
labor  upon  and  materials  (painting,  plastering,  plumbing, 
carpentry,  floor  sanding,  electrical  work,  etc.)  furnished 
for  the  repair  of  said  building  under  and  by  virtue  of 
a  contract  with  Max  Tendler. 

NEW  YORK  DECORATING  CO.,  Claimant 

Henry  A.  Jaffe,  Partner 
911 -13th  Street,  N.  W.” 
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WHEREFORE,  plaintiffs  demand  judgment  for  the 
following  relief: 

1.  That  a  judgment  be  entered  herein  enforcing  the 
aforesaid  Mechanics  *  Lien  No.  21980  against  the  leasehold 
interest  of  said  defendant,  MAX  TENDLER,  in  said 
premises,  1703  K  Street,  N.  W.,  Washington,  D.  C.;  that 
the  Court  appoint  a  trustee  or  trustees  for  the  purpose 
of  effecting  a  sale  of  said  interest  in  said  premises;  and 
that  the  proceeds  of  such  sale  be  applied,  as  provided 
by  law,  to  the  satisfaction  of  the  full  amount  of  plain¬ 
tiff’s  claim  herein  with  interest  from  February  15,  1946, 
together  with  costs  and  a  reasonable  allowance  for  attor¬ 
neys’  fees. 

2.  That  plaintiffs  be  awarded  a  judgment  in  personam 
against  the  defendant,  MAX  TENDLER,  in  the  sum  of 
$7,886.63,  with  interest  from  February  15,  1946,  to¬ 
gether  with  costs  and  a  reasonable  allowance  for  attor¬ 
neys’  fees. 

3.  And  for  such  other  and  further  relief  to  which 
plaintiffs  may  be  entitled  and  as  the  court  may  find  to 
be  just  and  proper. 

NEWMYER  &  BRESS 
By  /s/  David  G.  Bress 
David  G.  Bress 
Attorneys  for  Plaintiffs 
1001  -  15th  Street,  N.  W. 
Washington,  D.  C. 

•  •  •  • 

1169  Filed  Oct  9  1946  Charles  E.  Stewart,  Clerk 
Answer  of  Defendant,  Max  Tendler 
First  Defense 

The  Complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 
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Second  Defense 

1.  Admitted,  except  to  deny  that  this  Conrt  has  juris¬ 
diction  to  foreclose  the  mechanic’s  lien  alleged  in  the 
Complaint. 

2.  Denied,  except  to  admit  and  allege  that  defendant 
contracted  with  the  plaintiffs  to  perform  such  work  on 
a  “cost-plus”  basis,  that  is  to  say,  the  actual  cost  of 
labor  and  materials  plus  20%  for  overhead  and  5%  for 
profit;  and  on  work  subcontracted,  5%  for  profit  on  the 
subcontractors’  charges. 

3.  Admitted. 

4.  Denied,  except  to  admit  that  the  “notice  of  lien” 
set  forth  in  the  said  paragraph  is  a  true  copy  of  a  pur¬ 
ported  or  attempted  notice  of  lien  filed  by  the  plain¬ 
tiffs  in  this  Court  on  April  5,  1946.  Defendant  says 
further  that  such  notice  of  lien  is  invalid  and  unenforce¬ 
able. 

Third  Defense 

Defendant  is  not  indebted  to  the  plaintiffs  in  any 
amount,  because  the  claim  set  forth  in  the  Counterclaim 
filed  herewith  exceeds  the  claim  set  forth  in  the  Com¬ 
plaint. 

Fourth  Defense 

Defendant  says  that  any  work  performed  by  the  plain¬ 
tiffs  was  performed  on  a  “cost-plus”  basis  agreement, 
and  not  on  a  fixed  price  agreement,  and  defendant  denies 
that  the  charges  made  are  reasonable,  and  defend- 
1170  ant  alleges  that  the  plaintiffs’  charges  in  the  Com¬ 
plaint  are  unlawful  in  that  they  exceed  those  al¬ 
lowed  under  the  Price  Control  Act  of  1942  as  amended 
and  the  regulations  promulgated  thereunder. 
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Counterclaim  of  Defendant,  Max  Tendler, 

Against  the  Plaintiffs  far  Damages  and 
Declaratory  Judgment 

1.  On  or  about  December  14,  1945,  plaintiffs  and  de¬ 
fendant  contracted  for  plaintiffs  to  make  certain  repairs, 
improvements  and  decorations  to  premises  1703  K  Street 
Northwest,  in  the  District  of  Columbia,  the  plaintiffs  to 
be  paid  on  a  “cost-plus”  basis,  that  is  to  say,  the  cost 
of  labor  and  materials  plus  20%  for  overhead  and  5% 
for  profit,  and  on  work  subcontracted,  5%  for  profit  on 
subcontractors’  charges. 

2.  Plaintiffs  performed  certain  work  under  such  agree¬ 
ment  and  on  or  about  March  9,  1946,  charged  or  de¬ 
manded  of  the  defendant  the  sum  of  $7,886.63  for  such 
work. 

3.  Defendant  is  informed,  believes  and  therefore  avers 
that  plaintiffs’  ceiling  price  or  legal  charge  for  such 
work  under  the  Price  Control  Act  of  1942  as  amended, 
and  the  regulations  promulgated  thereunder,  is  not  over 
$4,800.00,  and  that  the  charge  and  demand  made  by  plain¬ 
tiffs  was  made  wilfully  and  knowingly,  and  defendant  is 
informed  that  he  is  entitled  to  treble  damages  therefor, 
or  $9,249.89,  as  provided  in  said  Act,  plus  attorneys’  fees 
and  costs. 

WHEREFORE,  defendant  demands  judgment  against 
the  plaintiffs  for  $9,249.89,  plus  reasonable  attorneys’ 
fees  and  costs. 

Second  Covnt 

1.  On  or  about  March  4,  1946,  plaintiffs  and  defendant 
contracted  for  plaintiffs  to  perform  certain  painting  work 
on  defendant’s  house  at  1637  Underwood  Street  North¬ 
west,  Washington,  D.  C.,  the  plaintiffs  to  be  paid  there¬ 
for  on  a  “cost-plus”  basis,  that  is  to  say,  labor  and 
materials  plus  30%. 
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2.  On  or  about  March  18,  1946,  the  plaintiffs  fraudu¬ 
lently  misrepresented  to  defendant  that  such  work 

1171  had  been  completed  and  performed  in  a  workman¬ 
like  manner,  and  defendant,  relying  upon  such  rep¬ 
resentation,  paid  plaintiffs  the  sum  of  $1,500.00  as  full 
payment,  which  sum  plaintiffs  charged  and  demanded. 

3.  Immediately  thereafter,  defendant  discovered  that 
the  work  on  said  house  had  not  been  completed,  but  that 
a  substantial  part  thereof  had  not  been  performed,  and 
also  that  the  work  which  had  been  done  had  not  been 
performed  in  a  good  or  workmanlike  manner,  and  the 
materials  used  were  scrap  and  defective,  to  the  damage 
of  the  defendant  in  the  sum  of  $1500.00. 

4.  Defendant  is  informed,  believes  and  therefore  avers 
that  plaintiffs’  ceiling  price  or  legal  charge  for  such  work 
under  the  Price  Control  Act  of  1942,  as  amended,  and 
the  regulations  promulgated  thereunder,  was  $500.00  and 
that  the  charge  and  demand  made  by  plaintiffs  was  made 
wilfully  and  knowingly  and  defendant  is  informed  that 
here  is  therefore  entitled  to  treble  damages,  or  $3,000.00, 
as  provided  in  said  Act,  plus  attorneys’  fees  and  costs. 

WHEREFORE,  defendant  demands  judgment  against 
the  plaintiffs  in  the  sum  of  $4,500.00  plus  reasonable  at¬ 
torneys’  fees  and  costs. 

Third  Count 

1.  On  April  5,  1946,  the  plaintiffs  filed  in  this  Court 
a  “notice  of  lien”  (mechanic’s  lien)  against  the  “interest 
of  Annie  C.  Glover  in  contract  with  Max  Tendler,”  in 
the  amount  of  $7,886.63  for  labor  and  materials  furnished 
1703  K  Street  Northwest,  in  the  District  of  Columbia. 
Said  notice  is  set  out  in  plaintiffs  ’  Complaint. 

2.  Said  notice  of  mechanic’s  lien  is  invalid  as  against 
this  defendant  because  it  is  filed  against  the  interest  of 
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one  other  than  the  defendant,  and  because  the  defendant, 
at  the  time  of  said  notice  and  in  fact  since  November  17, 
1945,  has  been  the  lessee  of  said  premises  under  a  writ¬ 
ten  lease,  for  five  years  thereafter,  from  Charles  C. 
Glover  III,  Elizabeth  Hoyer  Millar,  and  Nancy  E.  Sym¬ 
ington,  as  owners  of  said  premises.  Annie  C.  Glover  is 
deceased  and  has  been  such  since  at  least  November 

1172  1,  1945. 

WHEREFORE,  defendant  demands: 

1.  A  declaratory  judgment  adjudging  said  notice  of 
lien  and  mechanic’s  lien  invalid  and  unenforceable  against 
the  defendant. 

2.  Such  other  relief  as  is  just. 

SCHWARTZ,  POKRASS  &  COHN 
/s/  M.  D.  Schwartz 

Morris  D.  Schwartz 
Attorneys  for  Defendant 
503  Chandler  Building 
•  •  *  # 

1173  Filed  Oct  17  1946  Charles  E.  Stewart,  Clerk 

Reply  to  Counterclaim 
First  Defense 

Plaintiffs  aver  that  the  counterclaim  filed  herein  by 
the  defendant  fails  to  state  any  valid  claim  against  the 
plaintiffs  upon  which  relief  can  be  granted,  and  demand 
judgment  for  the  plaintiffs  on  said  counterclaim. 

Second  Defense 
(as  to  First  Count) 

1.  Plaintiffs  admit  that  they  entered  into  a  contract 
with  the  defendant  during  December,  1945,  whereby  plain- 
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tiffs  were  to  perform  certain  painting,  plastering,  plumb¬ 
ing,  carpentry  and  floor-sanding  work  at  premises  1703 
K  Street,  N.  W.,  Washington,  D.  C.,  but  deny  that  plain¬ 
tiffs  were  to  be  paid  on  a  4 ‘cost-plus’’  basis  and  aver 
that  the  terms  under  which  plaintiffs  were  to  perform 
such  work  are  as  stated  in  paragraphs  2  and  3  of  the 
complaint  herein. 

2.  Plaintiffs  aver  that  they  fully  performed  said  con¬ 
tract,  and  admit  that  they  made  demand  upon  the  de¬ 
fendant  for  the  sum  of  $7,886.63  as  the  amount  due  and 
owing  to  the  plaintiffs,  and  aver  that  said  amount  is  the 
correct  amount  due  the  plaintiffs,  but  defendant  failed 
and  refused  to  pay  said  amount. 

1174  3.  Plaintiffs  deny  the  averments  of  paragraph 

3  of  the  first  count  of  the  counterclaim,  and  all 
other  averments  not  specifically  admitted  herein. 

Third  Defense 
(as  to  Second  Count) 

1.  Plaintiffs  admit  that  on  or  about  March  4,  1946 
they  entered  into  a  contract  with  the  defendant  to  per¬ 
form  certain  painting  work  on  defendant’s  house  at  1637 
Underwood  Street,  N.  W.,  Washington,  D.  C.,  but  deny 
that  plaintiffs  were  to  be  paid  therefor  on  a  “cost-plus” 
basis  and  aver  that  plaintiffs  were  to  be  paid  therefor  a 
fixed  price  in  the  amount  of  $1500.  Plaintiffs  aver  that 
they  completed  the  work  required  of  them  to  be  per¬ 
formed  under  said  contract,  and  that  thereupon  the  de¬ 
fendant  paid  said  amount  to  plaintiffs. 

2.  Plaintiffs  aver  that  they  fully  performed  the  work 
required  to  be  done  by  them  under  the  contract  for  the 
painting  of  said  premises  and  that  the  work  they  did  was 
performed  in  a  good  and  workmanlike  manner,  and  that 
good  and  sufficient  materials  were  used  in  the  perform¬ 
ance  thereof.  Plaintiffs  deny  the  averments  of  para- 


11 


graphs  2,  3,  and  4  of  the  second  count  of  defendants 
counterclaim,  and  all  other  averments  not  specifically 
admitted  herein. 

Fourth  Defense 
(as  to  Third  Count) 

Plaintiffs  admit  that  they  filed  a  notice  of  intention  to 
hold  a  mechanics  lien  against  the  defendants  leasehold 
interest  in  premises  1703  K  Street,  N.  W.,  and  that  a 
copy  of  the  notice  filed  is  set  forth  in  paragraph  4  of 
plaintiffs’  complaint  herein,  but  plaintiffs  deny  each 
1175  of  the  averments  of  the  third  count  not  specifically 
admitted  herein. 

NEWMYER  &  BRESS 
By  /s/  David  G.  Bress 
David  G.  Bress 
Attorneys  for  Plaintiffs 
1001  -  15th  St.,  N.  W. 
Washington,  D.  C. 

*  •  *  • 

1179  Filed  Feb  27  1948  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  the  plaintiffs’  oral  notice  to  dis¬ 
miss  defendant’s  first  counterclaim,  asserted  in  the  an¬ 
swer  to  the  complaint  herein,  for  treble  damages  under 
the  Emergency  Price  Control  Act  of  1942  by  reason  of 
alleged  overcharges  by  plaintiffs  in  work  done  at  defend¬ 
ant’s  premises,  1703  K  Street,  N.  W.,  Washington,  D.  C., 
and  the  oral  argument  had  upon  said  motion  in  open 
court  on  the  27th  day  of  February,  1948,  it  appearing 
that  the  defendant  contracted  for  and  purchased  plain¬ 
tiffs’  services  “in  the  course  of  trade  or  business”  within 
the  meaning  of  Section  205  (e)  of  said  Act,  it  is  by  the 
Court  this  27th  day  of  February,  1948, 
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ORDERED,  that  said  motion  be  and  the  same  is  here¬ 
by  granted. 

/s/  H.  A.  Schweinhaut 
Justice 

1180  Filed  Oct  12  1948  Harry  M.  Hull,  Clerk 

Pretrial  Proceedings 

STATEMENT  OF  NATURE  OF  CASE: 

This  is  an  action  to  enforce  a  mechanic’s  lien  upon  the 
leasehold  interest  of  the  defendant  in  premises  1703  K 
St,  N.  W.,  and  for  a  money  judgment  for  services  ren¬ 
dered  by  the  plaintiff  to  the  defendant  in  the  redecora¬ 
tion  and  remodeling  of  the  K  St.  property.  The  me¬ 
chanic’s  lien  is  now  out  of  the  case. 

THE  PLAINTIFFS  say  that  on  Dec.  6,  1945  they  en¬ 
tered  into  a  contract  with  the  defendant  to  perform  cer¬ 
tain  work  on  premises  1703  K  St.  for  an  agreed  price  of 
$5627.00.  They  say  they  began  the  work  and  at  the  re¬ 
quest  of  defendant  some  of  the  work  required  by  the 
contract  was  omitted  and  additional  work  performed ; 
that  so  far  as  the  additional  work  was  concerned  the 
defendant  agreed  to  pay  the  reasonable  value  thereof. 
The  plaintiffs  say  that  they  finished  the  performance  of 
the  contract  as  modified  and  submitted  their  bill  for 
$7886.63,  which  they  say  was  the  agreed  price  for  the 
work  enumerated  in  the  contract  and  the  fair  value  of 
the  extra  work  and  that  they  have  not  been  paid. 

THE  DEFENDANT  says  that  with  reference  to  the 
action  for  recovery  of  the  sums  due  for  work  at  1703  K 
the  plaintiff  may  not  recover  because  it  violated  the 
O.  P.  A.  regulations  in  that  it  made  overcharges,  failed  to 
post  a  schedule  of  rates,  and  failed  to  provide  the  de¬ 
fendant  with  a  copy  of  that  schedule  of  rates. 
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DEFENDANT  FURTHER  SAYS  as  to  K  St,  plain¬ 
tiff  failed  to  perform  services  for  which  charge  was 
made. 

THE  DEFENDANT  states  a  counterclaim  against  the 
plaintiff  because  of  services  performed  by  the  plaintiff  at 
the  home  of  the  defendant  on  Underwood  St.,  which  serv¬ 
ices  the  defendant  claims  were  billed  for  in  violation  of 
the  agreement  between  plaintiff  and  defendant  and  in 
violation  of  the  OPA  regulations  so  that  the  defendant 
having  paid  for  them  makes  claim  for  treble  the  amount 
paid  to  the  plaintiff,  in  excess  of  the  proper  charge  for 
services  performed,  plus  reasonable  attorneys’  fees. 

As  a  further  defense  to  the  action,  THE  DEFENDANT 
claims  that  the  work  performed  on  Underwood  St.  was 
not  satisfactory  and  did  not  cover  the  work  specified. 

In  answer  to  the  defendant’s  counterclaim  on  account 
of  work  performed  at  the  Underwood  St.  house  of  the 
defendant,  plaintiff  says  first  that  the  agreement  between 
plaintiff  and  defendant  provided  that  the  work  would  be 
performed  for  the  fixed  price  of  $1500.00  and  that  at  no 
time  did  plaintiff  agree  to  do  said  work  on  a  cost  plus 
basis.  Two,  that  in  any  event,  neither  the  contract  for 
the  work  performed  on  Underwood  St.,  nor  the  charges 
made  by  plaintiff  of  defendant  for  such  work  after 
1181  completion  were  in  violation  of  the  Emergency 
Price  Control  Act  or  regulations  thereunder,  nor 
did  they  fix  prices  in  excess  of  those  permitted  under 
said  Act  or  Regulations,  and  Three,  that  in  any  event, 
and  after  completion  by  the  plaintiff  of  the  work  at  the 
Underwood  St.  house,  plaintiff  and  defendant  entered  into 
a  full  and  final  settlement  of  all  claims  between  them  on 
account  of  such  work,  such  settlement  having  been  in  the 
sum  of  $1500.00  paid  by  plaintiff  to  defendant. 

THE  DEFENDANT  denies  that  it  was  a  fixed  price 
contract  but  says  that  it  was  a  cost  plus  contract,  and 
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state  that  the  payment  of  $1500.00  to  the  plaintiff  was 
procured  by  fraud  and  misrepresentation  of  the  payment 
and  therefore  did  not  constitute  relief. 

An  oral  motion  to  strike  out  the  counterclaim  on  the 
ground  that  the  amount  involved  is  not  within  the  juris¬ 
diction  of  this  Court,  is  denied. 

STIPULATIONS:  By  agreement  of  counsel  for  the 
respective  parties,  present  in  Court,  it  is  ordered  that 
the  subsequent  course  of  this  action  shall  be  governed 
by  the  following  stipulations  unless  modified  by  the 
Court  to  prevent  manifest  injustice: 

Dated  April  13, 1948. 

/s/  H.  A.  Schweinhaut 

Pretrial  Justice. 

REMARKS  of  Pretrial  Justice  for  consideration  of 
Trial  Justice: 

•  •  •  • 

1182  Filed  Feb  21  1949  Harry  M.  Hull,  Clerk 

Order  of  Reference 

This  cause  having  come  on  for  jury  trial  on  January 
12,  1949,  and  after  consideration  by  the  Court,  before  a 
jury  was  impaneled,  of  the  issues  involved  in  the  cause, 
it  appearing  to  the  Court  that  such  issues  are  compli¬ 
cated  and  the  Court  being  of  the  opinion  that  the  cause 
should  be  referred  to  a  master  for  a  report  on  all  the 
issues  involved  in  the  case,  it  is  by  the  Court  this  21st 
day  of  February,  1949 

ORDERED  that  Fred  J.  Eden,  Esquire,  Auditor  of 
this  Court,  be  and  he  is  hereby  appointed  Special  Master 
in  the  above  entitled  cause  to  take  evidence  and  make 
and  report  findings  of  fact  and  conclusions  of  law  to  this 
Court  as  to  all  issues  herein ;  and  it  is  further 
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ORDERED  that  all  costs  and  charges  arising  out  of  or 
incurred  by  reason  of  this  Order  of  Reference  shall  be 
assessed  as  costs  and  paid  by  the  party  herein  against 
whom  judgment  is  entered. 

/s/  Matthew  F.  McGuire 

•  •  •  • 

1183  Filed  Apr  26  1950  Harry  M.  Hull,  Clerk 

Report  of  the  Special  Master 

To  the  United  States  District  Court  for  the  District  of 
Columbia : 

The  undersigned  Special  Master,  Fred  J.  Eden,  for 
report  in  the  above-entitled  proceeding,  respectfully  states 
as  follows: 

1.  This  proceeding  is  before  the  Special  Master  pur¬ 
suant  to  an  order  of  Court  dated  February  21,  1949, 
reading  as  follows: 

“This  cause  having  come  on  for  jury  trial  on  January 
12,  1949,  and  after  consideration  by  the  Court,  before  a 
jury  was  impaneled,  of  the  issues  involved  in  the  cause, 
it  appearing  to  the  Court  that  such  issues  are  compli¬ 
cated  and  the  Court  being  of  the  opinion  that  the  cause 
should  be  referred  to  a  master  for  report  on  all  the 
issues  involved  in  the  case,  it  is  by  the  Court  this  21st 
day  of  February,  1949, 

“ORDERED  that  Fred  J.  Eden,  Esquire,  Auditor  of 
this  Court,  be  and  he  is  hereby  appointed  Special  Master 
in  the  above-entitled  cause  to  take  evidence  and  make 
and  report  findings  of  fact  and  conclusions  of  law  to  this 
Court  as  to  all  issues  herein;  and  it  is  further 

“ORDERED  that  all  costs  and  charges  arising  out  of 
or  incurred  by  reason  of  this  Order  of  Reference  shall 
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be  asse&oed  as  costs  and  paid  by  the  party  herein  against 
whom  judgment  is  entered/ ’ 

1184  2.  For  the  purpose  of  executing  the  said  order 

of  reference,  the  Special  Master  caused  notices  to 
be  sent  to  counsel  for  the  parties  in  interest  of  the  time 
and  place  of  hearings  for  the  taking  of  testimony.  A 
copy  of  the  said  notice  is  filed  herewith.  Hearings  there¬ 
after  were  held  on  the  following  dates : 

May  9,  1949, 

July  20,  1949, 

July  21,  1949, 

July  22, 1949, 

July  26, 1949, 

July  27,  1949, 

August  3,  1949, 

August  4,  1949, 

August  24,  1949, 

August  25,  1949, 

September  1,  1949. 

3.  At  the  said  hearings  testimony  was  taken  and 
stenographically  reported.  As  this  is  a  jury  action  gov¬ 
erned  by  Rule  53(e)(3)  of  the  Federal  Rules  of  Civil 
Procedure,  the  transcript,  comprising  825  pages,  exclu¬ 
sive  of  numerous  exhibits,  is  not  being  filed  with  this  re¬ 
port.  Said  transcript  and  exhibits  are  being  retained  in 
the  custody  of  the  Special  Master. 

4.  The  proceedings  herein  were  commenced  on  July 
3,  1946,  by  the  filing  of  a  complaint  by  the  plaintiffs  to 
recover  of  the  defendant  the  sum  of  $7,886.83,  for  work 
and  labor  performed  and  materials  furnished,  at  the  re¬ 
quest  of  the  defendant,  at  premises  1703  K  Street,  N.  W., 
Washington,  D.  C.  The  defendant  filed  an  answer  and  a 
counterclaim  thereto  on  October  9,  1946.  In  said  answer 
defendant  denied  that  he  had  agreed  to  pay  the  said  sum 
of  $7,886.83,  and  claimed  that  the  work  and  labor  per- 
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formed  and  materials  furnished,  were  pursuant  to  an 
agreement  fixing  the  terms  on  a  “cost  plus”  basis;  and 
that  plaintiff  had  made  overcharges  in  violation  of  the 
Emergency  Price  Control  Act.  The  defendant  in  his 
counterclaim  alleges  that  the  services  performed  by  the 
plaintiffs  at  the  home  of  the  defendant,  1637  Underwood 
Street,  N.  W.,  Washington,  D.  C.,  were  unsatisfac- 
1185  tory  and  did  not  cover  the  work  specified;  that  the 
plaintiffs’  bill  for  the  said  services  violated  the 
Emergency  Price  Control  Act,  and  the  defendant  having 
paid  the  bill,  makes  claim  for  treble  the  amount  paid  to 
the  plaintiffs,  plus  reasonable  attorneys’  fees. 

5.  The  issues  thus  presented  by  the  pleadings  in  the 
case  may  be  briefly  stated  as  follows: 

I.  What  was  the  agreement  between  the  parties  as  to 
the  work  performed  by  the  plaintiff  on  the  property  at 
1703  K  Street,  N.  W.,  and  the  price  to  be  paid  therefor? 

XI.  Whether  the  charges  for  that  work  made  by  the 
plaintiff  involved  a  violation  of  the  Emergency  Price 
Control  Act. 

III.  Whether  or  not  the  sum  of  $1,500  paid  by  the 
defendant  to  the  plaintiffs  for  work  performed  at  1637 
Underwood  Street,  N.  W.,  included  charges  in  violation 
of  the  Emergency  Price  Control  Act  entitling  the  defend¬ 
ant  to  recover  treble  damages  of  the  amount  so  paid. 

6.  After  full  consideration  of  all  the  testimony  and 
other  evidence  submitted,  including  the  testimony  of  the 
parties  themselves  which  is  in  sharp  conflict,  the  Special 
Master  respectfully  reports  his  findings  and  conclusions 
as  follows: 

A.  Plaintiffs,  Henry  A.  Jaffe,  Harry  A.  Jaffe,  and 
Morris  Jaffe,  are  partners  doing  business  in  Washing¬ 
ton,  D.  C.,  under  the  trade  name  of  Jaffe  New  York  Deco¬ 
rating  Company.  Defendant  Max  Tendler  is  engaged  in 
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the  practice  of  law  in  the  District  of  Columbia  and  also 
operates  real  estate  properties. 

B.  Defendant,  in  the  fall  of  1945,  had  negotiated  and 
obtained  a  lease  of  a  four-story  building  known  as  1703 
K  Street,  Northwest,  to  be  occupied  in  part  by  himself 
and  to  be  sublet  to  others.  The  said  building  was  an  old 
mansion  which  was  in  a  dilapidated  condition,  requiring 
complete  renovation. 

C.  The  plaintiffs  were  requested  by  the  defendant  to 
submit  an  estimate  covering  the  renovation  of  the  build¬ 
ing  and  its  conversion  to  an  office  building,  in  accordance 
with  oral  specifications  communicated  by  the  defendant  to 

Morris  Jaffe. 

1186  D.  The  plaintiffs  on  December  6,  1945,  fur¬ 
nished  to  the  defendant  their  detailed  estimate  for 
doing  the  work  at  a  quoted  price  of  $5,627.00,  viz., 


Painting,  etc. 

$4,388.00 

Carpentry  work 

624.00 

Plumbing  work 

555.00 

Linoleum 

60.00 

$5,627.00 

E.  The  defendant  orally  accepted  the  plain  tiffs’  offer 
to  do  the  work  for  $5,627.00,  and  pursuant  to  this  au¬ 
thorization  the  plaintiffs  commenced  performance. 

F.  The  evidence  will  not  support  a  finding  that  the 
work  was  commenced  on  a  “cost  plus”  basis  as  con¬ 
tended  by  the  defendant. 

G.  The  defendant,  after  performance  by  the  plaintiffs 
had  commenced,  directed  numerous  changes  in  the  work 
specified  to  be  done;  and  his  directions  were  complied 
with  by  the  plaintiff. 
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H.  The  changes  so  directed  to  be  done  were  substan¬ 
tial  and  amounted  to  a  complete  variance  by  the  defend¬ 
ant  from  the  performance  required  of  the  plaintiffs  under 
the  original  offer  and  estimate  of  December  6,  1945. 

L  The  evidence  will  not  support  a  finding  that  the 
parties  came  to  any  agreement  as  to  the  price  to  be 
charged  by  the  plaintiffs  for  the  work  actually  accom¬ 
plished  under  the  direction  of  the  defendant,  and  the 
Special  Master  concludes  in  the  absence  of  any  specific 
agreement,  that  the  plaintiffs  are  entitled  to  recover  the 
fair  and  reasonable  value  of  the  work  and  labor  per¬ 
formed  and  materials  furnished. 

J.  The  work  performed  by  plaintiffs,  admittedly  was 
done  in  a  good  workmanlike  manner,  and  no  issue  exists 
as  to  the  quality  of  the  work  performed. 

K.  The  fair  and  reasonable  value  of  the  work  and 
labor  performed  and  materials  furnished  by  the  plaintiffs 
is  $7,153.13,  viz., 


Painting  and  decorating 

$3,909.88 

Plumbing 

596.15 

Plastering 

113.16 

Linoleum 

6.00 

Repairing  tile 

73.02 

Floors,  etc.,  refinishing 

1,069.00 

Repairing  locks,  etc. 

98.50 

Carpentry 

1,287.42 

$7,153.13 

L.  The  evidence  will  not  support  a  finding  that  the 
plaintiffs  violated  any  section  of  the  Emergency  Price 
Control  Act  in  connection  with  charges  for  work  and 
labor  performed  and  materials  furnished  in  connection 
with  the  job  at  1703  K  Street,  Northwest. 
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1187  1637  Underwood  Street,  N.  W . 

M.  The  defendant  employed  the  plaintiffs  to  perform 
certain  painting  and  decorating  work  at  the  defendants 
home  at  1637  Underwood  Street,  N.  W. 

N.  The  plaintiffs  submitted  to  the  defendant  by  letter 
dated  March  4,  1946,  their  estimate  and  offer  to  do  the 
work  for  the  sum  of  $1,500.00. 

O.  Admittedly  the  work  had  already  commenced  on 
March  4,  1946,  and  shortly  thereafter  serious  disputes 
arose  between  the  defendant  and  the  plaintiffs  concerning 
the  quality,  character,  and  extent  of  the  work  performed. 

P.  The  defendant  and  his  family  moved  into  1637 
Underwood  Street,  N.  W.,  on  March  15,  1946.  The  plain¬ 
tiffs  ceased  all  work  on  the  premises  on  March  18,  1946, 
and  on  that  date  the  defendant  delivered  to  the  plaintiffs 
his  check  dated  March  18,  1946,  for  the  sum  of  $1,500.00, 
endorsed  “For  painting  at  1637  Underwood  Street,  N.  W., 
as  per  estimate  including  extras.” 

Q.  The  evidence  will  not  support  a  finding  that  the 
delivery  of  the  said  check  by  the  defendant  was  induced 
by  any  fraudulent  representations  by  the  plaintiffs. 

R.  The  evidence  will  not  support  a  finding  that  in  the 
transaction  involving  1637  Underwood  Street,  N.  "W.,  be¬ 
tween  the  plaintiffs  and  the  defendant,  the  plaintiffs  vio¬ 
lated  any  provision  of  the  Emergency  Price  Control  Act. 

S.  At  the  time  of  the  delivery  of  the  check,  the  de¬ 
fendant  and  the  plaintiffs  were  in  serious  disagreement 
as  to  the  quality,  character,  and  amount  of  the  work  per¬ 
formed. 

T.  The  Special  Master  accordingly  concludes  that  the 
delivery  of  the  check  by  the  defendant  and  its  acceptance 
by  the  plaintiffs  constituted  a  settlement  in  full  of  the 
controversy. 
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U.  The  Special  Master  finds,  finally,  that  the  plaintiffs 
are  entitled  to  recover  from  the  defendant  the  sum  of 
$7,153.13,  plus  the  expense  of  the  reference  to  the  Spe¬ 
cial  Master. 

7.  The  parties  to  this  proceeding  deposited  with  the 
Special  Master,  pursuant  to  the  provisions  of  Local  Civil 
Rule  15,  the  total  sum  of  $1,500.00  to  defray  the  ex¬ 
pense  of  the  reference.  Of  this  sum  the  plaintiffs  de¬ 
posited  $750.00  and  the  defendant  the  sum  of  $750.00. 
The  Special  Master  has  disbursed  therefrom  the  sum  of 
$825.00  to  H.  S.  Middlemiss  for  reporting  and  trans¬ 
cribing  testimony,  thus  leaving  a  balance  on  hand  of 
$675.00. 

1188  8.  The  Special  Master  files  herewith  a  state¬ 
ment  of  services  performed  by  him  in  the  execu¬ 
tion  of  the  aforesaid  order  of  reference,  showing  total  time 

/  •  consumed  aggregating  131*4  hours,  and  respectfully  re¬ 
quests  the  Court  to  fix  the  amount  of  his  compensation 
and  to  provide  for  its  payment  as  provided  by  FRCP 
53(a). 

•  •  •  • 

Respectfully  submitted, 

/s/  Fred  J.  Eden 

Special  Master. 

•  •  •  • 

1189  Filed  Jun  5  1950  Harry  M.  Hull,  Clerk 

Defendant’s  Exceptions  and  Objections  to  Report 
of  the  Special  Master 

For  exceptions  and  objections  to  the  Report  of  the 
Special  Master,  filed  herein,  defendant  avers: 

For  general  exception  and  objection  to  the  Report  in 
its  entirety,  defendant^  avers  that  said  Report,  with  ref¬ 
erence  to  the  basic  issues  between  the  parties,  contains 


22 


only  conclusions,  and  fails  to  find  the  facts  upon  which 
the  conclusions  are  based,  and  is  otherwise  so  indefinite 
and  uncertain  that  it  will  be  of  little  use  to  the  Court 
and  jury  upon  the  trial  of  this  case;  and  for 

Specific  exceptions  and  objections  to  said  Report,  de¬ 
fendant  avers: 

With  reference  to  the  findings  stated  in  Paragraph 
numbered  6  of  said  Report : 

Sub-Paragraph  B: 

Defendant  excepts  and  objects  to  the  finding  that  said 
building  “was  in  a  dilapidated  condition”  and  required 
“complete  renovation”,  as  said  findings  are  too  broad 
and  indefinite,  would  tend  to  mislead  the  jury,  and 
1190  are  not  supported  by  the  evidence,  which  was  de¬ 
tailed  and  specific  as  to  the  nature  of  the  work 
required  to  be  done  in  order  to  convert  the  building  to 
office  use  and  which  fell  far  short  of  the  usual  and  nor¬ 
mal  meaning  of  the  words  “dilapidated”  and  “complete 
renovation.” 

Sub-Paragraph  D: 

Defendant  excepts  and  objects  to  the  finding  that  plain¬ 
tiffs  furnished  defendant  a  detailed  estimate  “for  doing 
the  work,”  as  said  finding  is  too  broad  and  indefinite,  and 
would  be  of  little  use  or  service  to  the  Court  and  jury  in 
the  trial  of  this  case.  The  finding  relates  to  Plaintiff’s 
Exhibit  1,  which  is  a  detailed  and  specific  estimate  of 
work  (Tr.  19),  and  which  was  referred  to  throughout  all 
of  the  testimony  taken  before  the  Master.  The  complete 
contents  of  said  Exhibit  should  have  been  set  forth  in 
the  finding  or  the  said  Exhibit  incorporated  by  reference 
into  the  finding. 
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Sub-Paragraph  E: 

Defendant  excepts  and  objects  to  this  finding  in  its  en¬ 
tirety,  because  said  finding  is  negative  in  form,  is  not  a 
finding  of  fact  but  a  conclusion,  and  is  not  supported  by 
a  fair  preponderance  of  the  evidence.  The  finding  relates 
to,  and  purports  to  dispose  of,  one  of  the  fundamental 
issues  in  the  case,  as  to  the  nature  of  the  agreement  or 
understanding  under  which  plaintiffs  undertook  perform¬ 
ance.  The  testimony  of  the  parties  themselves  was 
1191  in  sharp  conflict  (Harry  Jaffe,  Tr.  27,  91;  defend¬ 
ant,  Tr.  341-2).  Plaintiffs  offered  no  other  evi¬ 
dence  to  support  this  denial  of  a  4 4 cost  plus”  basis.  The 
testimony  of  defendant,  on  the  other  hand,  was  corrobo¬ 
rated  by  other  testimony  (Mrs.  Naomi  Marilyn  Tendler, 
Tr.  640-1;  Jack  Tendler,  Tr.  518),  and  by  other  circum¬ 
stantial  evidence,  the  only  reasonable  explanation  for 
which  was  the  existence  of  a  4  4  cost  plus”  agreement,  viz., 
directions  given  by  plaintiffs  to  sub-contractors  and  em¬ 
ployees  to  perform  work  in  accordance  with  defendant’s 
directions  (Harry  Jaffe,  Tr.  74-5;  Albert  E.  Taylor,  Tr. 
183;  Percy  S.  Dove,  Tr.  230;  Arthur  L.  Harding,  Tr. 
256;  George  Louis  Wassmann,  Tr.  669);  the  complete  de¬ 
parture  from  the  plaintiffs’  estimate  and  the  changes  in 
the  scope  of  the  work  from  the  outset  of  performance 
because  of  the  varied  requirements  of  sub-tenants  (Harry 
Jaffe,  Tr.  31-32,  78 ;  Percy  S.  Dove,  Tr.  215 ;  Eobert  E.  L. 
Kennedy,  Tr.  557) ;  and  the  acceptance  by  plaintiffs  of  all 
the  changes  desired  by  defendant  without  submission  of 
a  new  estimate  or  any  different  agreement  with  respect 
to  the  price  of  such  new  and  different  work  (Harry 
Jaffe,  Tr.  85;  defendant,  Tr.  341-2). 

Sub-Paragraphs  G,  H  arid  I: 

These  findings  were  not  necessary  if  the  Master  had 
correctly  found  the  existence  of  a  4 4 cost  plus”  agree- 
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ment,  and  are  consistent  only  with  the  existence  of  such 
an  agreement,  as  pointed  out  under  Sub-Paragraph  F. 

1192  Sub-Paragraph  K: 

Defendant  excepts  and  objects  to  this  finding  in  its 
entirety.  Here  the  Master  purports  to  state  the  fair  and 
reasonable  value  of  the  work  and  labor  performed  and 
materials  furnished,  without  finding  any  of  the  facts  to 
support  his  conclusions.  Having  rejected  the  defendant’s 
contention  of  a  “cost  plus”  agreement  (Sub-Paragraph 
F)  and  plaintiffs’  contention,  at  least  as  to  the  painting 
and  decorating,  of  a  fixed  price  as  per  estimate  (Sub- 
Paragraph  I),  the  Master  attempts  to  find  a  fair  and  rea¬ 
sonable  value  basis  without  making  any  findings  as  to 
the  work  and  labor  actually  done,  the  amount  and  value 
of  the  materials  furnished  or  the  costs  to  the  plaintiff 
for  the  work  done.  His  findings  accordingly  are  mere 
conclusions,  and  further  are  not  supported  by  the  evi¬ 
dence. 

As  to  painting  and  decorating,  the  Master  finds  a  fair 
and  reasonable  value  of  $3,909.88.  This  amount  was  not 
testified  to  by  any  witness  and  how  the  Master  arrives  a,z 
this  figure  must  be  left  to  sheer  conjecture.  Plaintiffs 
billed  defendant  for  this  item  as  per  estimate,  $4,388.00 
(plaintiffs’  Exhibit  2,  Tr.  20)  although  the  testimony 
clearly  established  many  departures  from  the  estimate 
for  this  phase  of  the  work.  Beyond  stating  that  the 
painting  and  decorating  actually  accomplished  was  about 
equal  in  extent  to  that  estimated,  the  plaintiffs’  case  be¬ 
fore  the  Master  wholly  failed  to  prove  this  phase 

1193  of  the  work  as  actually  done.  In  contrast  the  de¬ 
fendant  testified  in  detail  as  to  the  omissions  in 

the  painting  and  decorating  as  called  for  by  the  estimate 
(Tr.  363  through  374).  Defendant’s  testimony  in  this  re¬ 
gard  was  not  rebutted  or  specifically  contradicted,  and, 
moreover,  defendant  produced  an  expert  witness,  Morris 
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L.  Weiss,  who  testified  that  the  fair  and  reasonable  value 
of  the  work  so  omitted,  if  figured  on  the  basis  of  the 
plaintiffs  estimate,  was  $1,523.00  (Tr.  790)  with  an  allow¬ 
ance  for  extras  not  contemplated  by  the  estimate  of 
$230.00  (Tr.  799).  There  is  accordingly  no  basis  in  the 
evidence  for  the  Master’s  finding  of  $3909.88  as  to  this 
item,  and  as  the  Master  fails  to  make  any  finding  of 
facts  which  would  give  a  basis  for  the  value  he  states, 
this  finding  should  be  wholly  disregarded  and  is  not  ad¬ 
missible  in  evidence  at  the  trial  of  this  case. 

As  to  plumbing,  the  Master  finds  a  value  of  $596.15. 
The  bill  of  the  plumber,  which  was  paid  by  the  plaintiffs, 
was  admittedly  $527.27  (Tr.  180).  The  Master  has  ac¬ 
cordingly  attempted  to  allow  plaintiffs  a  general  contrac¬ 
tor’s  mark-up  of  $68.88,  or  13%  on  this  item,  as  con¬ 
trasted  to  a  customary  mark-up  of  10%  (testimony  of 
general  contractors  testifying  for  defendant,  Tr.  725,  738; 
which  should  be  contrasted  with  Harry  Jaffe’s  unsatis¬ 
factory  explanation  as  to  his  mark-ups  on  this  job,  all 
in  excess  of  10%,  as  being  dependent  upon  what  he 
thought  each  item  could  carry,  (Tr.  680-1).  The 
1194  Master’s  finding  on  this  item  should  be  disregarded 
and  is  not  admissible  in  evidence  at  the  trial  of 
this  case. 

As  to  floors,  etc.,  re  finishing ,  the  Master  finds  a  value 
of  $1,069.00.  The  bill  of  the  flooring  sub-contractor  to 
plaintiffs  was  $740.00  (Tr.  699)  and  the  Master  is  ac¬ 
cordingly  finding  that  a  mark-up  to  the  plaintiffs  on  this 
item  of  $329.00  or  44.4%  is  fair  and  reasonable.  There 
is  no  evidence  to  support  such  an  unconscionable  margin, 
for  the  reasons  discussed  supra,  and  this  finding  should 
also  be  disregarded,  and  is  not  admissible  in  evidence  at 
the  trial  of  this  case. 

As  to  repairing  locks,  etc.,  the  Master  finds  a  value  of 
$98.50.  The  bill  of  the  sub-contractor  to  plaintiffs  was 
$88.50  (Tr.  208)  and  the  Master  accordingly  is  allowing 
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plaintiffs  a  mark-up  of  $10.00  or  11.3%  on  this  item. 
For  the  reasons  stated  swpra  this  finding  also  should  be 
disregarded  and  is  not  admissible  in  evidence  at  the 
trial  of  this  case. 

■4s  to  carpentry ,  the  Master  finds  a  value  of  $1,287.42. 
The  bill  of  the  sub-contractor  to  plaintiffs  on  this  item 
was  $1,119.50,  and  the  Master  accordingly  is  allowing  a 
mark-up  to  plaintiffs  of  $167.92  or  15%.  Moreover,  this 
sub-contractor  is  the  Jaff e-Dove  Construction  Company, 
in  which  Harry  Jaffe,  Morris  Jaffe,  and  Harry  Jaffe,  the 
plaintiffs,  are  equal  partners  (Tr.  49,  231-2),  and 
1195  accordingly  would  be  entitled  to  enjoy  a  double 
profit  on  this  item.  The  finding  accordingly  should 
be  disregarded  and  is  not  admissible  in  evidence  at  the 
trial  of  this  case. 

Sub-Paragraph*  L: 

Defendant  excepts  and  objects  to  this  finding  which  is 
negative  in  form  and  is  a  conclusion  of  law,  not  sup¬ 
ported  by  the  finding  of  any  facts  to  support  the  conclu¬ 
sion,  including  any  finding  as  to  what  were  the  maximum 
0.  P.  A.  prices  during  the  base  period,  pursuant  to  the 
provisions  of  Maximum  Price  Regulation  No.  251,  as 
amended.  Moreover,  the  conclusion  of  law  is  erroneous, 
because  where,  as  in  this  case,  the  defense  of  non-compli¬ 
ance  is  raised,  the  burden  of  showing  that  the  price 
charged  is  within  the  regulation  is  on  the  plaintiffs. 

Cooperstown  Cattle  Co.,  Inc.  v.  Smith,  et  al.  (1949), 
275  App.  Div.  240,  89  N.  Y.  S.  2d  89 

International  Spangles  Corp.  v.  Morrow  Mfg.  Corp., 
229  N.  Y.  295,  62  N.  E.  2d  77. 

The  record  before  the  Master  discloses  not  only  that 
the  evidence  offered  by  the  plaintiffs  fails  to  carry  the 
burden  of  showing  compliance  but  establishes  non-com¬ 
pliance. 
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Sub-Paragraph  M: 

Defendant  excepts  and  objects  to  this  finding  because 
it  is  incomplete  in  that  it  fails  to  state  the  basis  or  agree¬ 
ment  under  which  plaintiffs  were  employed  by  defend¬ 
ant.  The  importance  of  this  omission  is  shown  by 
1196  the  succeeding  findings  in  Sub-Paragraphs  N  and 
0,  which  show  that  the  plaintiffs  started  this  work 
before  any  estimate  was  submitted  to  defendant,  indi¬ 
cating  strongly  that  this  work  was  also  on  a  ‘ 1  cost  plus” 
basis  as  contended  by  defendant. 

Sub-Paragraphs  N,  0  arid  P: 

These  findings  are  not  objectionable  so  far  as  they  go, 
but  defendant  avers  they  are  incomplete  in  that  the 
Master  fails  to  find  the  items  of  work  which  plaintiff 
undertook  to  perform,  the  items  of  work  actually  per¬ 
formed,  and  the  workmanlike  quality  of  the  work  so  per¬ 
formed.  The  absence  of  such  findings  is  prejudicial  to 
defendant,  and  in  their  present  form  the  findings  as 
stated  would  be  of  little  service  or  use  to  the  Court  and 
jury  at  the  trial  of  this  case. 

Sub-Paragraph  Q: 

Defendant  excepts  and  objects  to  this  finding  because 
it  is  contrary  to  the  evidence.  Defendant  was  induced  to 
deliver  his  check  to  plaintiffs  in  paymrnt  for  this  work 
upon  the  express  representation  that  the  work  was  in  all 
respects  completed  on  March  18,  1946  (Tr.  402-3),  when 
plaintiffs  well  knew  that  such  was  not  true. 

Sub-Paragraph  R: 

Defendant  excepts  and  objects  to  this  finding  because 
it  is  negative  in  form,  is  a  conclusion  of  law,  not  sup- 
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ported  by  any  facts  to  support  the  conclusion,  for  the 
reasons  heretofore  stated  under  Sub-Paragraph  L. 

Sub-Paragraph  S: 

Defendant  excepts  and  objects  to  this  finding  because, 
while  admittedly  prior  to  March  18,  1946  the 
1197  parties  were  in  serious  disagreement  as  to  the 
quality,  character  and  amount  of  the  work  per¬ 
formed,  on  March  18,  1946,  no  such  dispute  existed,  so 
far  as  defendant  was  concerned,  because  of  the  express 
representation  of  the  plaintiff  Henry  Jaffe  that  the  work 
was  saitsfactorily  completed  on  that  date,  as  stated  under 
Sub-Paragraph  R. 

Sub-Paragraph  T: 

Defendant  excepts  and  objects  to  this  finding  on  the 
ground  that  it  is  not  supported  by  the  evidence,  as  stated 
supra  under  Sub-Paragraphs  R  and  S,  is  an  erroneous 
conclusion  of  lawr,  and  on  its  face  is  contrary  to  the 
finding  stated  in  Sub-Paragraph  P,  where  the  Master 
finds  that  the  check  was  delivered  to  plaintiffs  bearing 
the  legend  “For  painting  at  1637  Underwood  Street, 
N.  W.,  as  per  estimate  including  extras/  ’  The  check, 
so  delivered,  with  this  express  stipulation,  was  clearly 
payment  in  full ,  and  not  in  settlement,  of  a  disputed 
controversv.  To  constitute  a  valid  and  enforceable  accord 
and  satisfaction  there  must  be  a  new  consideration  to 
support  it,  but  where  the  debtor  pays,  as  the  defendant 
did  in  this  case,  the  amount  due  in  full,  there  is  no 
new  consideration  because  the  debtor  is  paying  only 
what  he  is  already  legally  bound  to  do.  Further,  in  this 
case,  as  already  stated  supra,  there  can  be  no  accord  or 
settlement  because  of  the  misrepresentation  of  fact  made 
to  defendant  which  would  preclude  any  meeting  of  the 
minds  for  a  valid  agreement  of  either  accord  and  satis¬ 
faction  or  settlement. 
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1198  Sub  -Paragraph  U: 

Defendant  excepts  and  objects  to  this  finding  and  re¬ 
fers  to  his  foregoing  specific  exceptions  and  objections 
and  the  reasons  advanced  in  support  thereof. 

For  further  objection  to  the  admissibility  of  the  Re¬ 
port  in  evidence,  and  particularly  the  findings  in  Sub- 
Paragraph  K,  defendant  avers : 

No  mention  is  made  in  the  Report  of  the  ruling  of  the 
Special  Master  (Tr.  589)  sustaining  an  objection  to  the 
expression  of  an  opinion  as  to  the  reasonable  value  of 
the  work  performed  by  plaintiffs,  and  the  reasonable 
value  of  the  work  omitted  to  be  done  under  plaintiffs’ 
estimate,  by  Clarence  F.  Fisher,  an  expert  witness  pro¬ 
duced  by  defendant  The  Master  ruled  that  the  witness 
was  not  qualified  to  express  an  opinion,  and  stated  that 
he  would  permit  the  witness  to  testify  in  order  to  make 
a  record,  but  ruled  that  he  would  not  consider  the  testi¬ 
mony.  The  ruling  was  clearly  erroneous,  as  the  witness 
was  entirely  competent  to  express  an  opinion  (Tr.  564 
through  570),  the  matters  discussed  by  the  Special  Mas¬ 
ter  with  respect  to  his  qualifications  properly  going  only 
to  the  weight  to  be  given  the  witness7  testimony.  As 
appears  from  the  record  (Tr.  590  through  607)  the  wit¬ 
ness  gave  an  exact,  clear  and  competent  opinion,  based 
on  exact  measurements,  of  the  value  of  the  painting  and 
decorating  work  accomplished  by  plaintiffs,  and  defendant 
is  prejudiced  by  the  Master’s  refusal,  stated  in  advance 
of  the  giving  of  the  detailed  opinion  by  the  witness, 

1199  to  consider  the  testimony.  Being  so  prejudiced  by 
the  ruling,  and  the  matter  not  appearing  in  the 

Report,  defendant  has  no  recourse  except  to  call  the  mat¬ 
ter  to  the  attention  of  the  Court  as  further  ground  of 
objection  to  the  admissibility  of  the  Report  in  evidence, 
and  particularly  the  findings  stated  in  Sub-Paragraph  K 
of  the  Report. 
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/s/  Justin  L.  Edgerton 
Justin  L.  Edgerton 
1366  National  Press 
Building 

Washington  4,  D.  C. 
Attorney  for  Defendant 

*  •  •  • 

/ 

1200  Filed  Jun  5  1950  Harry  M.  Hull,  Clerk 

Motion  of  Defendant  to  Vacate  Portion  of  Order 
of  Reference  of  February  21,  1949 

Defendant  moves  the  Court  to  vacate  and  set  aside 
the  following  portion  of  the  Order  of  reference  to  the 
Special  Master  entered  herein  February  21,  1949  reading 
as  follows : 

“ORDERED  that  all  costs  and  charges  arising  out  of 
or  incurred  by  reason  of  this  Order  of  Reference  shall 
be  assessed  as  costs  and  paid  by  the  party  herein  against 
whom  judgment  is  entered.” 
and  for  reason  therefor  says: 

(a)  The  quoted  portion  of  the  Order  is  ambiguous 
in  that  two  judgments  are  possible  in  this  case,  either 
for  the  plaintiffs  on  their  complaint,  or  for  the  defendant 
on  his  counterclaim. 

(b)  The  taxing  of  the  costs  of  the  reference  against 
the  losing  party  in  advance  of  the  filing  of  the  report 
of  the  Special  Master  and  prior  to  the  final  adjudica¬ 
tion  of  this  case  is  premature  in  the  sense  that  it  re¬ 
moves  from  the  discretion  of  the  Trial  Court  the  taxing 
of  such  costs  and  charges  as  provided  in  Rule  54  (d)  of 
the  Federal  Rules  of  Civil  Procedure. 

(c)  If  the  case  proceeds  to  trial  on  the  basis  of  the 
report  of  the  Special  Master  reducing  the  amount 

1201  of  the  plaintiffs’  claim  to  the  fair  and  reasonable 
value  of  the  work  and  labor  performed  and  the  ma- 
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terials  furnished  to  defendant,  under  which  theory  although 
the  plaintiffs  may  prevail  the  amount  of  their  recovery  will 
be  substantially  reduced  below  that  claimed  in  the  Com¬ 
plaint,  which  is  an  element  which  should  enter  into  the 
exercise  of  the  discretion  with  regard  to  the  taxing  of 
costs. 

Dyker  Building'  Company,  Inc.,  et  al  v.  United  States 
of  America,  To  The  Use  of  Theodore  Parreoo,  et  al,  No. 
10190  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  decided  March  27,  1950, 
—  U.  S.  Appeals,  D.  C . 

/s/  Justin  L.  Edgerton 
Justin  L.  Edgerton 

1366  National  Press 
Building 

Washington  4,  D.  C. 

Attorney  for  Defendant 

*  •  •  • 

1202  Filed  Jun  8  1950  Harry  M.  Hull,  Clerk 

Plaintiffs’  Opposition  to  Defendant’s  Exceptions  and 
Objections  to  Report  of  Special  Master 

Preliminarily,  it  should  be  observed  that  the  present 
exceptions  and  objections  of  the  defendant  are  merely 
a  recast  of  those  made  in  the  proceedings  before  the 
Special  Master,  both  orally  and  in  writing,  and  to  which 
full  answer  has  already  been  made  by  plaintiffs  and 
apparently  adopted  in  the  final  findings  of  the  Master. 
Since  the  Special  Master  is,  of  course,  the  finder  of  fact 
in  this  instance — for  purposes  of  the  Court’s  reference — 
his  findings  should  not  be  upset  unless  they  are  com¬ 
pleted  unsupported  by  the  evidence.  As  a  matter  of  fact, 
reference  to  the  original  request  for  findings  by  the  plain¬ 
tiffs  will  show  full  and  substantial  corroboration  for  each 
and  every  finding  made  by  the  Special  Master.  To  aid 
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the  Court  in  making  the  comparison  of  the  present  ob¬ 
jections  to  the  record  in  the  light  of  previous  requests 
for  findings  by  both  sides,  plaintiffs  will  treat  each  of 
plaintiffs ’  objections  and  exceptions  seriatem: 

1.  Paragraph  6,  sub-paragraph  B  (of  Special  Master’s 
report). 

The  finding  that  the  building  “was  in  a  dilapidated 
condition”  and  required  “complete  rennovation”  is  taken 
directly  from  the  uncontradicted  testimony  for  the  plain¬ 
tiffs.  See  Tr.  29-31.  See,  also,  plaintiffs’  requested  find¬ 
ing  III-B.  In  his  requested  findings,  and  in  his  objections 
to  the  plaintiffs’  requested  findings,  defendant  did  not 
rebut  this  request  nor  offer  any  countervailing  eviden¬ 
tiary  matters.  The  present  objection,  therefore,  comes 
too  late. 

2.  Paragraph  6,  sub-paragraph  D. 

The  Master’s  finding  in  this  respect  was  specifically  re¬ 
quested  by  plaintiffs  (plaintiffs’  request  IV-a)  and 
1203  defendant  did  not  in  his  request  for  objections  to 
plaintiffs’  requests  ask  for  the  specific  inclusion 
of  Exhibit  1  in  the  findings  of  the  Master.  Again,  de¬ 
fendant’s  objection  comes  too  late  for  if  defendant  wanted 
Exhibit  1  incorporated  by  reference  into  the  findings, 
that  request  should  have  been  made  while  the  matter 
was  pending  before  the  Special  Master.  There  was  no 
duty  upon  the  Master  to  recite  in  his  report  each  and 
every  detail  of  evidence  and  if  he  had  done  so  he  would 
have  been  remiss  in  his  duty  to  the  Court  to  summarize 
evidence  and  make  findings  thereupon  rather  than  to  set 
out  all  of  the  evidence  and  make  findings  thereupon 
rather  than  to  set  out  all  of  the  evidence  seriatem  and 
thus  pass  to  the  Court  the  burden  of  the  work  for  which 
he  was  appointed.  See  Loew’s,  Inc.,  vs.  Lieberman,  11 
F.  K.  Serv.  53e.l2,  Case  1  (D.  Mass.,  1948). 
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3.  Paragraph  6,  sab-paragraphs  E  &  F. 

The  propriety  of  the  Master’s  findings  in  this  regard 
are  fully  supported  by  the  record  as  specifically  pointed 
up  in  the  requests  for  findings.  See  plaintiffs  *  requested 
finding  IV.  See,  also,  plaintiffs’  objections  to  defendant’s 
suggested  findings  at  page  3,  point  1  under  “Suggested 
Findings  On  Principal  Claim.” 

4.  Paragraph  6,  sub-paragraphs  G,  H  &  I. 

In  view  of  the  fact  that  the  Master’s  finding  against 
a  cost-plus  agreement  is  fully  justified,  these  findings 
are  also  fully  justified.  See  plaintiff’s  suggested  findings 
IV,  V  and  VI. 

5.  Paragraph  6,  sub-paragraph  K. 

Defendant’s  objection  to  the  Master’s  finding  in  this 
connection  is  preposterous.  The  only  alternative  to  the 
findings  made  by  the  Master  showing  the  value  of  the 
work  accomplished  and  each  type  of  work  done,  viz., 
painting,  plumbing,  plastering,  etc.,  would  be  a  specific 
inch  by  inch  description  of  the  building  with  every  inch 
of  painting,  every  inch  of  plumbing  described,  etc.,  and 
the  resulting  report  would  be  so  ponderous  as  to  be  com¬ 
pletely  unworkable  for  litigation  purposes.  The  findings 
made  by  the  Master  are  fully  supported  by  the  expert 
testimony  offered  on  behalf  of  the  plaintiff.  See  plain¬ 
tiff’s  requested  findings  VI  and  VII. 

1204  6.  Paragraph  6,  sub-paragraph  L. 

As  amply  demonstrated  by  the  record  and  the  re¬ 
quests  for  findings,  objections,  etc.,  before  the  Master, 
defendant  merely  made  a  naked  allegation  of  0.  P.  A. 
violation  and  there  is  not  one  scintilla  of  evidence  in  the 
record  to  support  it.  See  plaintiffs’  requested  finding  XI. 
See,  also,  plaintiffs’  objections  to  defendant’s  suggested 
findings  at  pages  1-3,  page  4  (points  5  and  7),  page  6 
(points  15  and  16),  and  page  7  (point  17). 
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7.  Paragraph  6,  sub-paragraph  M. 

The  finding  is  as  complete  as  necessary  in  view  of  the 
finding  (T)  that  there  was  a  complete  settlement  for  the 
work  done  on  the  Underwood  Street  job.  Moreover,  there 
is  no  indication  whatsoever  that  the  work  -was  on  a  cost- 
plus  basis.  In  fact,  the  contrary  appears  to  be  the  situa¬ 
tion.  See  plaintiffs’  requested  finding  VIII. 

8.  Paragraph  6,  sub-paragraphs  N,  0  &  P. 

In  view  of  the  Master’s  finding  as  to  settlement  on 
this  job,  detailed  findings  on  the  work  accomplished  be¬ 
came  unnecessary. 

9.  Paragraph  6,  sub-paragraph  Q. 

Defendant  may  object  to  the  finding  that  there  was 
settlement  but  that  is  the  finding  and  it  is  fully  corrobo¬ 
rated  by  the  record.  See  plaintiffs’  requested  finding  X. 

10.  Paragraph  6,  sub-paragraph  R. 

Same  comment  as  with  respect  to  paragraph  6,  sub- 
paragraph  L. 

11.  Paragraph  6,  sub-paragraph  S. 

Same  comment  as  with  respect  to  paragraph  6,  sub- 
paragraph  Q. 

12.  Paragraph  6,  sub-paragraph  T. 

Same  comment  as  with  respect  to  paragraph  6,  sub- 
paragraph  Q.  Obviously  there  could  be  a  good  settlement 
and  an  enforceable  accord  and  satisfaction  in  that  plain¬ 
tiff  sJ  refraining  from  suing  was  sufficient  consideration 
for  payment.  Moreover,  in  view  of  the  disputes  about 
the  house  and  in  view  of  the  fact  that  plaintiffs  had 
done  extra  work  in  the  house,  plaintiffs  might  well  have 
had  legal  foundation  for  charging  defendant  more  than 
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the  amount  which  was  agreed  to  in  settlement  of  the 
Underwood  Street  job. 

1205  13.  Paragraph  6,  sub-paragraph  U. 

No  comment  necessary  in  view  of  previous  sug¬ 
gestions.  Additionally,  however,  plaintiffs  would  like  to 
point  out  that  they  are  not  only  entitled  to  the  amount 
set  out  by  the  Master,  but  are  also  entitled  to  the  legally 
prevailing  interest  from  the  date  their  bill  was  submitted 
to  the  date  of  judgment. 

14.  With  relation  to  the  admissibility  of  the  Fisher 
testimony,  plaintiff  stands  upon  the  objections  to  admis¬ 
sibility  already  made  at  the  hearings  before  the  Master. 

In  summary,  the  Court  will  observe,  by  reference  to 
the  hearings  before  the  Special  Master  and  by  reference 
to  the  requested  findings  and  objections  thereto,  that 
the  report  of  the  Special  Master  is  fully  corroborated 
by  the  evidence  and  that  the  objections  now  raised  are 
merely  a  rehash  of  those  that  have  already  been  con¬ 
sidered  by  the  Master  and  properly  disposed  of  in  the 
report  made.  Accordingly,  plaintiff  respectfully  suggests 
that  none  of  the  present  objections  of  the  defendant  are 
well  taken  and  that  all  of  them  should  be  overruled. 

NEWMYER  &  BRESS 
By  /s/  Sheldon  E.  Bernstein 
Sheldon  E.  Bernstein 
Attorneys  for  Plaintiff 
1001  15th  Street,  N.  W. 
Washington,  D.  C. 

•  •  •  • 
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1206  Filed  Jun  20  1950  Harry  M.  Hull,  Clerk 

Memorandum  Opinion 

I  find  no  merit  in  the  exceptions.  There  is  no  need  to 
descend  to  detail  other  than  to  observe  generally  that 
there  was  substantial  evidence  to  support  the  findings 
of  the  special  master  or  auditor. 

The  whole  purpose  of  a  reference  of  this  kind  is  not 
that  the  master  should  finally  determine  the  issues,  the 
final  determination  of  facts  to  be  made  by  the  jury  at  the 
trial — the  report  being  merely  offered  “as  prima  facie 
evidence  both  of  the  evidentiary  facts  and  of  the  con¬ 
clusions  of  fact  therein  set  forth.’  ’ 

See  generally  Ex  Parte  Peterson 253  U.  S.  300-306-307 
et  seq. 

/s/  Matthew  A.  McGuire 
McGuire,  J. 

June  19,  1950 

•  •  •  • 

1207  Filed  Jun  28  1950  Harry  M.  Hull,  Clerk 

Motion  for  Reconsideration  and/or  Reargument  of 
Exceptions  and  Objections  to  Report  of 
Special  Master 

Defendant,  by  his  attorney,  moves  the  Court  for: 

1.  Reconsideration  of  the  exceptions  and  objections 
to  the  Report  of  the  Special  Master;  and/or 

2.  For  opportunity  for  oral  argument  on  the  recon¬ 
sideration  of  said  exceptions  and  objections,  and  for  rea¬ 
son  therefor  says : 

This  case  was  specially  set  for  trial  at  this  term  by 
Judge  McGuire,  and  in  an  endeavor  to  cooperate  with 
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the  Court  in  expediting  the  handling  of  the  case  during 
the  closing  days  of  the  term,  the  exceptions  and  objec¬ 
tions  were  not  orally  argued.  Now  that  circumstances 
beyond  the  control  of  either  Court  or  counsel  have  oc¬ 
curred  requiring  that  the  trial  of  the  case  be  deferred  to 
the  October  term,  counsel  for  defendant  respectfully  asks 
for  reconsideration  of  said  exceptions  and  objections  with 
an  opportunity  to  present  the  same  by  oral  argument,  so 
that  all  of  the  questions  raised  by  said  exceptions  might 
be  more  thoroughly  and  adequately  presented  to  the  Court 
than  was  possible  under  the  circumstances  existing  at 
the  time  said  exceptions  were  first  raised  and  con- 
1208  sidered. 

/s/  Justin  L.  Edgerton 
Justin  L.  Edgerton 
National  Press  Building 
Washington  4,  D.  C. 
Attorney  for  Defendant 

Denied  McGuire,  J  9/21/50 

•  •  •  • 

1223  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 
Defendant's  Prayer  No.  1 

The  jury  is  instructed  that  the  plaintiffs  have  the  bur¬ 
den  of  proof  throughout  the  case  of  establishing  their 
claim  against  the  defendant  and  in  support  of  such 
burden  have  introduced  in  evidence  the  findings  of  the 
Special  Master.  Such  findings  are  to  be  considered  by 
the  jury  as  prima  facie  evidence  of  the  facts  and  findings 
therein  stated,  but  notwithstanding  such  Report  the  par¬ 
ties  in  this  case  had  the  right  to  call,  examine  and  cross- 
examine  witnesses  as  if  the  findings  had  not  been  made. 
If  from  such  testimony  or  other  evidence  in  the  case, 
the  jury  believes  that  the  findings  of  the  Special  Master, 
relied  upon  by  the  plaintiff,  have  been  overcome  by  evi- 
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dence  which  in  your  estimation  has  greater  weight  or 
more  convincing  or  persuasive  effect,  then  in  such  event 
the  jury  is  instructed  that  they  are  to  disregard  and  give 
no  further  effect  to  such  findings  of  the  Special  Master. 

Granted,  as  amended 

•  •  •  • 

1224  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 
Defendant's  Prayer  No.  2 

The  jury  is  instructed  that  the  answer  of  the  defendant 
in  this  case  asserts  the  defense  that  the  charges  made 
by  the  plaintiffs  for  the  work  performed  by  plaintiffs  for 
defendant,  at  both  the  1703  “K”  Street  and  1637  Under- 
vrood  Street  jobs  are  unlawful  and  illegal  in  that  such 
charges  exceed  the  maximum  ceiling  prices  for  such  work 
under  the  provisions  of  the  Emergency  Price  Control  Act 
of  1942  and  Maximum  Price  Regulation  251,  as  amended, 
promulgated  by  the  Office  of  Price  Administration  there¬ 
under,  and  the  jury  is  further  instructed  that  such  de¬ 
fense  of  illegality  having  been  raised  by  the  defendant 
as  a  defense  to  this  suit,  that  the  burden  rests  upon  the 
plaintiffs  in  this  case  to  establish  by  a  preponderance 
of  the  evidence  that  the  prices  so  charged  by  plaintiffs, 
on  which  they  seek  to  recover,  were  legal  and  lawful  and 
within  the  maximum  ceiling  prices  which  plaintiffs  might 
charge  for  such  work. 

Cooperstown  Cattle  Company,  Inc.  v.  Smith  et  al,  (1949) 
275  App.  Div.  240,  89  N.  Y.  S.  2d  89 

International  Spcmgles  Corp.  v.  Morrow  Mfg.  Co.,  229 
N.  Y.  295,  62  N.  E.  2d  77 

Denied 

•  •  •  • 
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1225  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 

Defendant's  Prayer  No.  3 

The  jury  is  instructed  that  under  the  authority  of  the 
Emergency  Price  Control  Act  of  1942  the  Office  of  Price 
Administration  has  promulgated  Maximum  Price  Regula¬ 
tion  251  with  certain  amendments,  which  regulation  has 
the  force  of  law  and  was  in  full  force  and  effect  during 
all  of  the  period  of  time  involved  in  this  case.  Under  the 
applicable  provisions  of  this  regulation,  which  have  been 
read  to  you,  certain  methods  are  prescribed  for  deter¬ 
mining  the  maximum  price  ceiling  which  plaintiffs  could 
lawfully  charge  the  defendant  for  either  the  1703  “K” 
Street  or  1637  Underwood  Street  jobs,  and  it  is  for  the 
jury  to  determine  as  a  question  of  fact  in  this  case 
whether  in  giving  their  estimates  to  defendant  for  the 
performance  of  the  work  on  both  jobs,  or  in  making  their 
charges  for  such  work,  the  plaintiffs  used  the  proper  and 
lawful  method  in  accordance  with  the  applicable  regula¬ 
tion,  as  will  be  more  fully  explained  to  you  by  the  Court. 
In  determining  this  issue,  if  you  are  satisfied  by  a  pre¬ 
ponderance  of  all  of  the  evidence  in  this  case,  that  plain¬ 
tiffs  violated  these  regulations  in  making  their  charges 
to  the  defendant,  then  your  answers  to  interrogatories 
4  and  5  should  be  “Yes”. 

Denied 

*  •  *  • 

1226  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk  • 

Defendant's  Prayer  No.  4 

The  jury  is  instructed  that  in  determining  the  issue  as 
to  whether  in  making  their  charges  to  the  defendant  for 
the  work  performed  on  either  the  1703  “K”  Street  or 
1637  Underwood  Street  job,  the  plaintiffs  violated  the 
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Emergency  Price  Control  Act  of  1942  and  Maximum 
Price  Regulation  251,  as  amended,  that  Section  6  of 
such  Regulation  provides  that  if,  during  March  1942, 
plaintiffs  used  a  unit-price  method  for  determining  their 
estimate  and  charges,  they  are  entitled  to  charge  de¬ 
fendant  for  the  work  involved  in  this  case,  the  highest 
unit  rate  which  they  charged  in  March  1942,  but  they 
could  not  lawfully  charge  defendant  a  price  computed  on 
any  higher  unit  rate  or  any  other  basis  or  formula.  In 
determining  this  issue  the  jury  may  consider  the  testi¬ 
mony  of  the  plaintiff  Harry  Jaffe  that  for  many  years  in 
estimating  work  for  the  plaintiffs  he  used  a  unit  rate 
basis  of  $30.00  per  man-day,  and  that  in  giving  his  esti¬ 
mate  to  the  defendant  in  this  case  for  both  jobs  he  used 
this  same  rate  of  $30.00  per  man-day.  If  the  jury  is 
satisfied  that  this  is  the  method  used  by  the  plaintiff 
Harry  Jaffe  then  the  estimates  for  the  work  to  be  done 
were  lawfful  and  proper  wdthin  the  meaning  of  Section  6 
of  said  Regulation.  The  jury  then  must  determine,  how¬ 
ever,  if  in  making  charges  to  the  defendant  for  the  work 
actually  performed  on  both  jobs,  if  they  are  satisfied 
by  a  preponderance  of  the  evidence  that  such  jobs 
1227  were  not  actually  performed  in  accordance  with 
such  estimates,  but  involved  material  changes  not 
contemplated  by  the  estimates,  then  the  charges  which 
plaintiffs  made  to  the  defendant  could  not  lawfully  be 
based  on  any  higher  unit  rate  basis  than  the  $30.00  per 
man-day  rate  charged  by  plaintiffs  in  March  1942,  and 
if  the  jury  is  satisfied  by  a  preponderance  of  the  evi¬ 
dence  that  such  charges  did  exceed  such  unit  rate  basis 
or  any  other  basis  or  formula,  then  your  answers  to 
Interrogatories..-and....should  be  “Yes”. 

Denied 

•  •  •  • 
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1228  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 

Defendant's  Prayer  No.  5 

The  jury  is  instructed  that  if  you  are  satisfied  by  a 
preponderance  of  the  evidence  that  plaintiffs,  in  making 
their  charges  to  the  defendant  on  either  the  1703  “K” 
Street  or  1637  Underwood  Street  jobs,  charged  defendant 
a  price  in  excess  of  their  maximum  ceiling  price,  under 
the  provisions  of  the  Emergency  Price  Control  Act  or 
Maximum  Price  Regulation  251,  as  amended,  as  these 
provisions  of  the  law  are  explained  to  you  under  the 
further  instructions  of  the  Court,  then  you  are  next  to 
consider  wdiether  in  making  such  overcharge,  or  price  in 
excess  of  such  maximum  price  ceiling,  whether  plaintiffs 
did  so  wdlfully  or  as  a  result  of  failure  to  take  prac¬ 
ticable  precautions  against  the  occurrence  of  the  viola¬ 
tion.  Upon  this  issue  the  burden  of  proof  is  upon  the 
plaintiffs,  and  in  determining  this  issue,  the  word  “wil¬ 
ful”,  as  used  in  the  statute,  means  intentional,  knowing, 
deliberate  or  obstinate  conduct  on  the  part  of  the  plain¬ 
tiffs,  and  does  not  mean  that  plaintiffs’  conduct  was 
malevolent  or  evil  or  with  specific  intent  to  violate  the 
law.  Having  considered  this  issue,  and  if  you  are  satis¬ 
fied  that  plaintiffs  have  not  carried  the  burden  of  proof 
in  this  regard,  then  your  answer  to  interrogatory  No.  6 
should  be  in  the  affirmative. 

Denied 

•  •  *  * 

1229  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 

Defendant's  Prayer  No.  6 

The  jury  are  instructed  that  if,  under  the  further  in¬ 
structions  of  the  Court,  their  answer  to  interrogatory 
# .  is  “Yes”  that  in  determining  the  amount  of  the 
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overcharge  in  order  to  answer  interrogatory  # .  they 

shall  determine  the  difference  between  $1,500.00  and  the 
amount  which  plaintiffs  might  lawfully  charge  under  Sec¬ 
tion  6  of  Maximum  Price  Regulation  251  as  amended,  as 
such  regulation  has  been  explained  to  you  under  the  fur¬ 
ther  instructions  of  the  Court. 

Denied 

•  •  •  • 

1230  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 
Defendant's  Prayer  No.  7 

The  jury  is  instructed  that  under  the  provisions  of  the 
Emergency  Price  Control  Act  of  1942  the  Administrator 
is  authorized  to  institute  action  of  both  a  civil  and  crimi¬ 
nal  nature,  as  he  may  see  fit,  in  the  event  that  the  Ad¬ 
ministrator  determines  that  there  has  been  a  violation  of 
any  maximum  price  ceiling  under  the  Regulations  pro¬ 
mulgated  under  the  Act,  but  said  Act  also  affords  any 
purchaser  to  seek  relief  under  the  provisions  of  the  Act; 
and  you  are  instructed  that  although  there  is  evidence 
in  this  case  that  the  Administrator  did  make  an  investi¬ 
gation  of  the  plaintiffs  and  as  a  result  thereof  decided 
not  to  take  any  action  against  the  plaintiffs  of  either  a 
civil  or  a  criminal  nature,  that  such  action  on  the  part 
of  the  Administrator  does  not  preclude  defendant  from 
seeking  relief  under  the  Act  and  accordingly  the  jury  in 
determining  the  issue  as  to  whether  or  not  the  plaintiffs 
charged  defendant  with  a  price  in  excess  of  the  maxi¬ 
mum  price  ceiling,  as  explained  to  you  under  the  further 
instructions  of  the  Court,  should  disregard  the  evidence 
that  the  Administrator  saw  fit  to  take  no  action  and  are 
to  determine  this  issue  solely  on  the  evidence  before  you 
in  this  case. 


•  •  •  • 


Denied 
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1231  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 

Defendant's  Prayer  No.  8 

The  jury  is  instructed  that  in  determining  the  issue  as 
to  whether  in  making  their  charges  to  the  defendant  for 
the  work  performed  under  either  the  1703  K  Street  or 
1637  Underwood  Street  jobs,  the  plaintiffs  violated  the 
Emergency  Price  Control  Act  of  1940  and  Maximum 
Price  Regulation  251,  as  amended,  that  Section  11  of  said 
Regulations  provides  that  any  practice  which  is  a  device 
to  get  the  effect  of  a  higher-than-ceiling  price  without 
actually  raising  the  dollars-and-cents  price  is  as  much  a 
violation  as  an  outright  over-ceiling  price,  and  accord¬ 
ingly  the  jury  is  instructed  that  if  they  are  satisfied 
from  a  preponderance  of  the  evidence  that  if  the  plain¬ 
tiffs  charged  the  defendant  the  price  quoted  in  their 
estimate  for  either  job  and  actually  performed  a  lesser 
amount  of  work  than  called  for  in  such  estimates,  or  if 
the  plaintiffs  failed  to  satisfactorily  perform  the  work 
required  to  be  done  under  their  estimates,  or  if  the  plain¬ 
tiffs  furnished  defendant  wdth  a  lessor  or  poorer  quality 
of  either  work  or  materials,  then  your  answers  to  Inter¬ 
rogatories  Nos.  and  should  be  “Yes”. 

Denied 

•  •  •  • 

1232  Filed  Oct  17  1950  Harry  M.  Hull,  Clerk 

Verdict  and  Judgment 

This  cause  having  come  on  for  hearing  on  the  4th  day 
of  October,  1950,  before  the  Court  and  a  jury  of  good 
and  lawful  persons  of  this  district,  to  wit: 
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William  P.  Smith 
Helen  D.  Garden 
Crawford  T.  Thayer 
Ida  R.  Lewis 
Bell  L.  Peck 
Mary  E.  Floyd 


Albert  F.  McGann 
Phyllis  W.  McCormick 
Otto  H.  Brannic,  Sr. 
Everett  R.  Kester 
Betty  L.  Harstin 
Theodore  F.  Marvel 


who,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  Henry  A.  Jaffe,  Harry  R.  Jaffe,  Mor¬ 
ris  JafFe,  co-partners  trading  as  New  York  Decorating 
Co.,  plaintiffs  and  Max  Tendler,  defendant,  and  after  this 
cause  is  heard  and  given  to  the  jury  in  charge,  they  upon 
their  oath  say  this  17th  day  of  October,  1950,  that  they 
find  the  issues  aforesaid  in  favor  of  the  plaintiff  and  that 
the  money  payable  to  him  by  the  defendant  by  reason  of 
the  premises  is  the  sum  of  Nine  Thousand  one  hundred 
twenty — 25/100  Dollars. 

WHEREFORE,  it  is  adjudged  that  said  plaintiff  re¬ 
cover  of  the  said  defendant  the  sum  of  Nine  Thousand 
one  hundred  twenty — 25/100  Dollars  together  'with  costs. 


HARRY  M.  HULL,  Clerk. 
By  /s/  George  A.  Watt, 

Deputy  Clerk. 


By  direction  of  Judge  MORRIS. 


•  *  •  • 


1233  Filed  Oct  27  1950  Harry  M.  Hull,  Clerk 

Motion  For  New  Trial  and  For  Stay  of 
Execution  of  Judgment  Pending  Disposition  Thereof 

Defendant  moves  the  Court  for  a  new  trial,  under  the 
provisions  of  Rule  59  (Federal  Rules  of  Civil  Procedure) 
and  for  a  stay  of  the  execution  of  or  any  proceedings  to 
enforce  the  judgment  for  the  plaintiffs  herein  pending 
the  disposition  of  said  motion  for  new  trial,  pursuant  to 
the  provisions  of  Rule  62  (b)  (Federal  Rules  of  Civil 
Procedure)  and  for  grounds  therefor  says: 
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1.  The  Court  erred  in  overruling  defendant’s  objection 
to  the  admissibility  into  evidence  of  the  Findings  of  the 
Special  Master. 

2.  The  Court  erred  in  overruling  defendant’s  motion 
to  withdraw  a  juror  and  declare  a  mistrial  because  of 
highly  prejudicial  remarks  made  to  the  jury  in  the  open¬ 
ing  statement  by  counsel  for  plaintiffs. 

3.  The  Court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant  at  the  conclusion  of  the  plaintiffs’  case. 

4.  For  highly  prejudicial  remarks  made  in  the  pres¬ 
ence  of  and  within  the  hearing  of  the  jury  during  the 
course  of  the  trial. 

5.  The  Court  erred  in  both  the  admission  and  exclu¬ 
sion  of  evidence. 

1234  6.  The  Court  erred  in  granting  plaintiffs’  Pray¬ 

ers  1,  2,  3,  7,  9,  10,  11  and  13,  and  in  denying  all 
Prayers  submitted  by  the  defendant. 

7.  The  Court  erred  in  refusing  to  instruct  the  jury 
that  upon  consideration  of  all  of  the  evidence  they  could 
return  a  verdict  for  the  defendant. 

8.  The  Court  erred  in  refusing  to  instruct  the  jury 
that  where  evidence  as  to  any  material  issue  in  the  case 
is  peculiarly  wuthin  the  knowledge  or  control  of  one  of 
the  parties,  the  burden  rests  upon  such  party  to  produce 
such  evidence,  particularly  in  the  case  of  a  negative 
averment,  the  negative  averment  being  taken  as  true 
unless  disproved  by  the  party  having  such  knowledge  or 
control. 

9.  The  Court  erred  in  refusing  to  instruct  the  jury 
that  the  endorsement  on  the  back  of  defendant’s  Exhibit 
No.  6  (check)  was  binding  on  the  plaintiffs  as  an  admis¬ 
sion  of  the  terms  and  the  express  condition  under  which 
the  check  was  given. 
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10.  The  verdict  of  the  jury  was  contrary  to  the  evi¬ 
dence. 

11.  The  verdict  of  the  jury  was  contrary  to  the  weight 
of  the  evidence. 

12.  The  verdict  of  the  jury  was  excessive. 

13.  The  verdict  of  the  jury  was  in  excess  of  the 
amount  claimed  by  the  plaintiffs. 

14.  The  jury  failed  to  return  a  verdict  on  the  coun¬ 
terclaim  of  the  defendant. 

15.  The  jury  was  permitted  to  take  to  the  jury  room 
paragraphs  1  through  5  of  the  Report  of  the  Special 

Master,  which  were  not  in  evidence  and  which  con- 
1235  tained  matters  highly  prejudicial  to  the  defendant. 

16.  And  for  such  Other  and  further  grounds 
as  may  be  urged  to  the  Court  upon  the  argument  of 
this  motion. 


Defendant  requests  oral  argument  of  the  foregoing 
motion. 


/s/  Justin  L.  Edgerton 
Justin  L.  Edgerton 
1366  National  Press  Building 
Washington  4,  D.  C. 

Attorney  for  Defendant 


*  •  *  • 


1261  Filed  Jan  24  1951  Harry  M.  Hull,  Clerk 

# 

Memorandum,  on  Defendant’s  Motion  for  New  Trial 

Morris,  J.  Numerous  grounds  are  stated  in  a  motion 
for  a  new  trial  filed  by  the  defendant  herein,  all  of  which 
have  been  fully  argued  at  a  hearing  on  said  motion,  and 
fully  considered  by  the  Court: 
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1.  Under  the  instructions  of  the  Court,  the  jury  was 
permitted  to  add  interest  to  the  amount  claimed  by  the 
plaintiffs.  The  verdict  renderd  is,  therefore,  not  in 
excess  of  the  amount  which  the  jury  could  properly  find. 

2.  The  special  master’s  findings  are  not  insufficient  as 
to  primary  facts,  as  claimed  by  the  defendant,  and  no 
evidence  adduced  at  the  trial  justified  the  contention  that 
the  plaintiffs  had  violated  0.  P.  A.  regulations  in  force 
at  the  time  of  performance  of  the  work. 

3.  I  cannot  agree  that  the  examination  of  the  jury 
and  the  opening  statement  by  counsel  for  the  plaintiffs 
were  improper  and  so  prejudicial  to  the  defendant  that 
a  new  trial  should  be  granted. 

4.  I  do  not  consider  that  it  was  erroneous  to  deny 
the  defendant’s  motion  for  a  directed  verdict  at  the  close 
of  the  plaintiffs’  case. 

5.  I  do  not  consider  that  any  remarks  made  by  the 
Court  during  the  course  of  the  trial  were  prejudicial  to 
the  defendant.  It  is  only  by  taking  such  remarks  out  of 
their  context  that  they  appear  to  have  any  prejudicial 
meaning. 

6.  I  do  not  consider  that  it  was  error  to  exclude  the 
opinion  evidence  of  Fisher,  as  his  experience  did  not  show 
him  to  be  an  expert  in  the  particular  field  wherein  his 

opinion  was  sought. 

1262  7.  I  consider  that  there  was  ample  evidence  to 

support  the  verdict  of  the  jury,  and  I  do  not  agree 
that  the  evidence  required  a  verdict  in  accordance  with 
defendant’s  contentions  as  to  the  terms  of  the  agree¬ 
ment  between  the  defendant  and  the  plaintiffs. 

Motion  for  new  trial  is  denied. 

/s/  Jas.  W.  Morris 


January  24,  1951. 


Judge 
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•  •  *  • 

1239  Filed  Nov  8  1950  Harry  M.  Hull,  Clerk 

ATTACHMENT  ON  JUDGMENT 

•  •  •  • 

The  President  of  the  United  States,  to  the  Marshal  for 
said  District — GREETING: 

YOU  ARE  HEREBY  COMMANDED  to  attach  the 
goods,  chattels,  and  credits  of  the  defendant,  if  to  be 
found  in  the  District,  of  value  sufficient  to  satisfy  the 
plaintiff  judgment  against  the  defendant  in  this  Court 
in  the  above-entitled  cause,  on  the  17th  day  of  October 
1950,  for  $9120.25  with  interest  from  October  17,  1950 
for  money  payable  to  the  plaintiff  by  the  defendant,  and 
$100.00  for  costs;  and  the  same  so  attached,  safely  keep 
and  have  before  said  Court,  on  or  before  the  tenth  day 
occurring  after  the  execution  of  this  writ,  that  the  same 
may  be  condemned  unless  sufficient  cause  be  shown  to  the 
contrary;  and,  if  said  goods,  chattels,  or  credits  be  at¬ 
tached  in  the  hands  or  possession  of  any  person  or  per¬ 
sons  other  than  the  defendant,  notify  such  person  or  per¬ 
sons  of  such  seizure,  and  warn  him  or  them  to  appear 
before  said  Court,  within  the  time  aforesaid,  to  show 
cause  why  the  same  should  not  be  condemned  and  execu¬ 
tion  thereof  had  according  to  law.  And  have  then  there 
this  writ,  so  endorsed  as  to  show  when  and  how  you  have 
executed  it. 

WITNESS,  The  Honorable  Chief  Justice  of  said  Court 
the  2nd  day  of  November,  A.  D.  1950. 

HARRY  M.  HULL,  Clerk. 

By  /s/  W.  O.  Flanagan, 

Deputy  Clerk. 
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NOTICE 


11-2, 1950 

To  Riggs  National  Bank,  15th  &  Penn.  Ave.  N.  E., 
Garnishee. 

YOU  ARE  HEREBY  NOTIFIED  that  any  property  or 
credits  of  MAX  TENDLER  of  1703  K  Street,  N.  W.— 
2150  Wyoming  Ave.  N.  W.  in  your  hands  are  seized  by 
virtue  of  the  foregoing  writ  of  attachment,  and  you  are 
hereby  warned  to  appear  in  said  Court  on  or  before  the 
tenth  day  after  service  hereof,  and  show  cause,  if  any 
there  be,  why  the  property  or  credits  so  attached  should 
not  be  condemned  and  execution  thereof  had. 


/S/ 

W.  Bruce  Matthews, 

U.  S.  Marshal. 

M 

M.  E.  Ferris, 

Deputy. 

MARSHAL'S  RETURN 

Attached  credits  in  the  hands  of _ 

and  served  .  with  copies  of  this  Writ,  Interrogatories, 

and  Notices  as  Garnishee  of  Defendant 


U.  S.  Marshal  in  and  for  the 
District  of  Columbia. 

NEWMYER  &  BRESS 
/s/  Sheldon  E.  Bernstein 
Sheldon  E.  Bernstein 
Plaintiff’s  Attorney. 

•  •  •  • 
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124d  Filed  Nov  8  1950  Harry  M.  Hull,  Clerk 
Motion  to  Quash  Attachment 

Comes  now  the  defendant,  Max  Tendler,  and  moves  the 
Court  to  quash  the  attachment  issued  herein  on  the  2nd 
day  of  November,  1950  and  directed  to  and  served  upon 
the  Biggs  National  Bank,  Washington,  D.  C.,  and  as 
grounds  therefor,  states  as  follows: 

1.  The  above  attachment  was  issued  during  the  pen¬ 
dency  of  a  motion  to  stay  all  proceedings  to  enforce 
judgment,  thereby  depriving  the  Court  of  the  opportunity 
to  exercise  its  discretion  under  Rule  62(b)  of  the  Buies 
of  Federal  Procedure. 

/s/  Justin  L.  Edgerton 

Attorney  for  Defendant 

•  •  •  • 

1244  Filed  Nov  10  1950  Harry  M.  Hull,  Clerk 

Order 

The  defendant,  Max  Tendler,  having  filed  and  the  Court 
having  approved,  on  November  8,  1950,  a  bond  in  accord¬ 
ance  with  the  terms  of  this  Court’s  Order  of  November 
7,  1950,  entitled,  “Order  For  Stay  of  Execution  of  Judg¬ 
ment  Pending  Disposition  of  Motion  for  New  Trial  and 
Providing  for  Conditions  Therefor”,  and  the  last  para¬ 
graph  of  said  Order  having  provided  that  “upon  the  ap¬ 
proval  of  the  said  bond  by  the  Court,  the  pending  attach* 
ment  heretofore  served  on  Riggs  National  Bank  in  this 
cause  shall  be  forthwith  released”,  it  is  by  the  Court  this 
10th  day  of  November,  1950, 

ORDERED  that  the  attachment  heretofore  issued  out 
of  this  Court  on  November  2,  1950,  directed  to  the  Riggs 
National  Bank,  Washington,  D.  C.,  be  and  the  same  is 
hereby  released,  and  it  is  further 
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ORDERED  that  this  Order  is  without  prejudice  to 
any  right  the  defendant  may  have  for  the  alleged  wrong¬ 
ful  attachment  made  pending  a  Motion  for  Stay  of  Exe¬ 
cution,  the  propriety  of  the  issuance  of  such  attachment 
not  having  been  determined. 

/s/  Jas.  W.  Morris 

Judge 

*  •  •  • 

1245  Filed  Feb  15  1951  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  the  defendant’s  motion  for  new 
trial  and  the  opposition  thereto,  and  after  full  oral  ar¬ 
gument  in  open  Court,  and  the  Court  having  filed  a  memo¬ 
randum  in  connection  therewith  dated  January  24,  1951, 
it  is  by  the  Court  this  15th  day  of  February,  1951 

ORDERED  that  the  defendant’s  motion  for  new  trial 
be  and  the  same  is  hereby  denied. 

/s/  Jas.  W.  Morris 

Judge 

•  *  *  • 

1246  Filed  Feb  15  1951  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  defendant’s  motion  to  quash  the 
attachment  issued  herein  on  November  2,  1950,  and  the 
opposition  to  said  motion,  and  after  full  oral  argument 
in  open  Court,  and  the  Court  having  filed  a  memorandum 
in  connection  therewith  dated  January  24,  1951,  it  is  by 
the  Court  this  15th  day  of  Feb.,  1951, 

ORDERED  that  the  defendant’s  motion  to  quash  the 
attachment  of  November  2,  1950,  be  and  the  same  is 
hereby  denied. 


/s/  Jas.  W.  Morris 


Judge 
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•  •  •  • 

1247  Filed  Feb  23  1951  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  this  23rd  day  of  February,  1951, 
that  defendant,  Max  Tendler  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  from  the  judgment  of  this  Court  entered  on  the 
17th  day  of  October,  1950  in  favor  of  plaintiffs,  Henry 
A.  Jaffe,  et  al.  against  said  defendant,  Max  Tendler. 

/s/  Max  Tendler 
pro  se 

1762  K  St.  N.  W. 

3  Voir  Dire 
BY  MR.  BERNSTEIN: 

This  case  derives  from  a  contract  made  between  these 
parties  almost  five  years  ago,  whereby  the  New  York 
Decorating  Company,  the  plaintiffs  here,  were  to  com¬ 
pletely  renovate  and  decorate  a  building  at  17th  and  K 
Street,  Northwest,  in  the  city  of  Washington.  The  work 
was  done,  a  bill  was  rendered,  and  no  payment  was  ever 

made;  and  the  case  that  you  will  hear  will  be  to 
* 

4  determine  the  amount  of  the  payment  to  be  made 
in  pursuance  of  the  work  that  was  done  by  the 

plaintiffs  for  the  defendant. 

•  •  t  • 

11  MR.  BERNSTEIN:  As  I  told  you,  this  was  an 
arrangement  whereby  the  plaintiffs  did  a  substan¬ 
tial  amount  of  work  for  the  defendant  and  never  were 
paid.  If  the  evidence  adduced  before  you  here  shows 
that  the  plaintiffs  are  entitled  to  be  compensated  in  a 
particular  amount  or  amounts  for  the  work  done  for  the 
defendant  almost  five  years  ago,  is  there  any  reason  that 
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occurs  to  any  of  you  why  you  could  not  render  a  verdict 
in  favor  of  the  plaintiffs  for  the  amount  of  that  work 
done?  (No  response.) 

*  •  *  • 

14  Opening  Statement  in  Behalf  of  Plaintiffs 

MR.  BERNSTEIN :  Ladies  and  gentlemen  of 
the  jury,  as  I  think  I  indicated  to  you  earlier,  the  case 
you  are  going  to  hear  now  is  the  claim  of  the  plaintiffs 
for  services,  contracting  services,  they  performed  almost 
five  years  ago.  Specifically,  the  services  were  performed 
in  late  1945  and  the  early  part  of  1946,  and  here  we  are 
today  trying  to  get  payment.  It  will  be  your  function, 
after  hearing  the  evidence  in  this  case,  to  determine  what 
that  payment  shall  be.  *  *  * 

16  *  *  #  So  he  entered  into  a  lease  on  this  property 
and  at  that  time  approached  the  plaintiffs,  the 

decorating  company,  asking  them  to  come  over  and  give 
him  an  estimate  for  renovating  this  whole  structure. 

At  that  time,  as  I  told  you,  this  was  an  old  mansion, 
perhaps  40,  50,  or  60  years  old,  which  was  a  beautiful 
mansion  at  one  time  but  which  in  that  many  years,  with 
lack  of  care  and  the  degeneration  of  the  structure,  pre¬ 
sented  a  very  pitiful  sight.  It  needed  complete  redeco¬ 
rating  in  order  to  utilize  it  for  commercial  purposes.  It 
needed  a  lot  of  construction  work  of  one  sort  or  other — 
carpentry,  putting  in  partitions  and  doors,  and  all  the 
things  that  go  into  an  office  building,  all  the  things  that 
need  to  go  into  an  office  building  to  make  it  pass  in¬ 
spection  in  the  District  of  Columbia.  *  •  • 

17  Mr.  Harry  Jaffe,  one  of  the  partners  in  that 
organization,  went  over  the  building  with  Mr. 

Tendler,  went  up  and  down  the  building,  a  four-story 
building,  occupied  by  a  considerable  number  of  commer¬ 
cial  tenants  now,  and  Mr.  Tendler  pointed  out,  “I  would 
like  to  divide  this  one,”  “I  would  like  to  enlarge  this 
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one,  and  put  a  staircase  in” — and  so  on  all  through  the 
building,  indicating  what  type  of  work  would  have  to  be 
done,  and  a  very  expensive  job  it  was.  *  *  * 

18  This  estimate  w*as  on  the  letterhead,  the  station¬ 
ery,  of  the  plaintiffs,  and  covered  the  work  that 

was  proposed  to  be  done  in  that  building.  I  don’t  know 
how  many  of  you  are  familiar  with  estimates.  If  you 
have  ever  had  a  home  fixed  up,  or  any  work  done  with 
a  contractor,  you  will  have  an  idea  what  it  is,  and  you 
will  see  it  in  evidence  later.  It  is  a  specification  of  all 
the  types  of  work  to  be  done,  the  painting  of  the  rooms, 
how  many  coats  and  w’hat  wmlls  and  so  on;  and  then  it 
goes  into  the  carpentry  wmrk  and  the  floor  wrnrk,  the 
floors  to  be  scraped,  and  so  on,  and  going  on  through 
the  building. 

MB.  EDGERTON:  If  Your  Honor  please,  I  don’t  like 
to  interrupt  Mr.  Bernstein,  but  may  we  come  to  the 
bench? 

THE  COURT :  All  right. 

(At  the  bench.) 

MR.  EDGERTON:  I  gathered  from  the  conference  in 
chambers  that  the  plaintiffs  simply  would  introduce  the 
master’s  report  and  rest.  And  Mr.  Bernstein  has  gone 
far  beyond  that  in  his  opening  statement. 

THE  COURT:  I  have  been  following  with  some  in¬ 
terest,  too,  the  opening  statement,  and  I  am  frank  to  say 
I  am  not  too  clear  about  just  how  much  it  should  be 
limited.  They  have  to  understand  w’hat  the  picture  is. 

MR.  EDGERTON:  Yes,  sir. 

19  THE  COURT:  Even  though  a  master  has  al¬ 
ready  gone  into  the  thing,  out  of  which  come  find¬ 
ings  to  be  put  in  evidence,  I  think  he  ought  to  be  per¬ 
mitted  to  describe  the  character  of  the  contract.  I  do 
think  you  perhaps  ought  to  try  to  avoid  too  much  of  the 
minutia. 

MR.  BERNSTEIN:  I  will.  I  won’t  describe  specific 


rooms. 
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THE  COURT:  I  understand.  I  think  lie  is  just  try¬ 
ing  to  paint  the  picture  of  what  kind  of  contract  it  was, 
and  I  think  he  ought  to  be  permitted  to  do  that;  but  I 
don’t  think  he  ought  to  be  permitted  to  go  into  too  much 
of  the  thing  until  evidence  is  to  be  adduced  with  respect 
to  it. 

MR.  BERNSTEIN:  I  will  avoid  that,  Your  Honor. 

THE  COURT:  I  will  give  you  an  opportunity,  if  the 
case  so  progresses,  in  the  matter  of  rebuttal.  Make 
your  statement  of  what  you  intend  to  prove. 

MR.  BERNSTEIN:  All  right,  Your  Honor. 

(Counsel  having  returned  to  the  trial  table:) 

MR.  BERNSTEIN :  I  was  telling  you  this  estimate 
was  sent,  describing  the  work  to  be  done — the  painting, 
decorating,  carpentry,  and  plumbing,  and  the  flooring 
and  so  on — and  giving  a  price  for  the  work.  *  •  • 
20  *  *  *  And  the  painting  and  the  decorating,  which 

was  exactly  the  same — in  other  words,  there  w;as 
a  building  of  so  many  square  feet  to  be  painted.  So 
if  you  shift  the  walls  from  here  to  here,  it  doesn’t  make 
much  difference  in  the  amount  of  painting;  but  in  terms 
of  plumbing  and  carpentry  and  other  work,  there  were 
substantial  changes.  So  what  they  had  to  do  when  they 
originally  started  their  work,  other  than  the  painting, 
ended  up  a  completely  different  job.  *  *  * 

22  •  •  *  Thg  plaintiffs  have  paid  every  one  of 

those  subcontractors  promptly.  They  were  paid 
when  the  work  was  done.  Not  a  dime  was  ever  held  out 
on  one  of  those  subcontractors.  They  were  paid  com¬ 
pletely,  almost  five  years  ago,  and  they  were  paid  prompt¬ 
ly.  The  plaintiffs’  workmen,  the  painters  and  all  the 
other  workmen  they  had  to  do  the  painting  and  deco¬ 
rating,  every  one  of  those  laborers  was  paid  imme¬ 
diately.  You  don’t  get  laborers  if  you  don’t  pay  for  it. 
And  the  paint  was  paid  for.  So  that  almost  five  years 
ago  every  dime  spent  on  this  job,  by  way  of  material 
and  labor  on  all  these  subcontracts,  representing  about 
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half  of  this  bill,  was  paid  for,  about  five  years  ago,  and 
the  plaintiffs  have  been  waiting  that  time  for  their 
money.  •  •  • 

23  *  *  *  After  a  time  it  became  necessary — and  I 
can’t  relate  to  you  what  occurred  in  that  interval — 

to  file  suit.  So  on  July  3,  1946,  over  four  years  ago, 
the  plaintiffs  filed  suit  against  the  defendant,  to  be  paid 
for  their  work  cn  this  job.  The  suit  has  had  a  long  and 
devious  course.  I  have  been  practicing  law  for  13  years, 
but  in  the  13  years  I  have  never  experienced  a  long 
drawn-out  case  like  this.  •  •  • 

24  *  •  *  When  the  judge  read  the  record  in  that 
case  and  saw  what  it  was  about  and  saw  it  was 

about  matters  of  detailed  accounting  work,  on  what  work 
w’as  done  and  what  was  not  done,  he  didn’t  want  to  bur¬ 
den  the  Court  and  he  didn’t  want  to  burden  a  jury  with 
having  to  sit  through  such  matters.  He  said  it  was 
matters  of  accounting  detail  that  could  be  better  han¬ 
dled  by  an  appropriate  officer  of  the  Court  sitting  in 
hearings  to  determine  such  matters.  So  what  he  did  was 
appoint  a  special  master,  and  he  appointed  as  special 
master  Mr.  Fred  J.  Eden,  who  happens  to  be  the  official 
auditor  for  the  United  States  District  Court  for  the 
District  of  Columbia.  But  Mr.  Eden  sat  in  that  case 
as  a  special  master. 

Here  is  what  that  means — and  the  Judge,  I  am  certain, 
will  amplify  that  later.  Mr.  Eden’s  job  was  to  take  this 
case,  under  order  of  the  Court,  to  hear  all  of  the  evi¬ 
dence  and  learn  what  it  was  about;  and,  as  a  result  of 
his  hearing  the  evidence,  he  was  then  to  report  back  to 
the  Court  as  to  what  he  found  were  the  true  facts  and 
what  he  recommended  be  done.  And  Mr.  Eden  took  on 
that  job,  not  as  the  Court  Auditor,  his  permanent,  offi¬ 
cial  job,  but  sitting  as  a  sort  of  quasi  judge,  may  I  say, 
Your  Honor,  in  the  case,  and  technically  called  a  special 
master.  He  sat  on  that  case  all  through  the  summer  of 
1949,  with  extensive  hearings — and  this  is  on  tissue 
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paper,  mind  you,  the  record  of  the  evidence  alone, 

25  not  the  exhibits,  840-odd  pages  of  testimony,  be¬ 
fore  the  special  master — 825  pages  of  transcript, 

tissue,  before  the  special  master. 

Each  party  was  given  full  opportunity;  anything  they 
wanted  was  put  in  the  record — any  witness  they  wanted 
to  call,  any  exhibit  they  wanted  to  introduce — within  the 
framework  of  the  law,  the  law  of  evidence;  and  the  spe¬ 
cial  master,  as  I  say,  heard  that  all  through  and  to  the 
end  of  the  summer  of  1949.  After  he  got  through,  each 
side  suggested  what  the  true  facts  were  on  the  basis  of 
that  record.  There  is  a  procedure  for  that,  where  they 
request  findings,  when  a  master  is  sitting,  that  the  find¬ 
ings  should  be  A,  B,  C,  D.  And  he  then  examined  those 
requested  findings  and  went  through  the  extensive  record, 
and  it  took  him  months  to  do  that  job,  having  sat  all 
through  this  hearing  which  absorbed  months.  And  when 
he  got  all  through,  he  rendered  a  report  to  the  Court 
which  I  will  read  to  you  in  a  moment.  And  after  he 
rendered  his  report  to  the  Court,  again  there  were  hear¬ 
ings  before  a  judge  of  this  Court,  again  not  the  Judge 
sitting  here  today,  as  to  whether  the  master  was  correct 
in  making  certain  findings,  detailed  suggestions,  page 
after  page.  It  was  argued  that  the  master  found  this 
wrong,  and  should  have  found  this  was  the  true  fact  on 
the  evidence,  and  he  should  have  said  this,  this,  and  this; 
and  there  were  again  hearings  on  that.  And  again  the 
master’s  report  was  confirmed,  meaning  that  that  report 
can  be  read  to  the  jury. 

26  Now,  what  is  the  effect  of  that  report,  which  I 
will  read  to  you  in  a  moment?  As  the  Court  will 

tell  you  later,  under  the  rules  of  procedure  this  report 
can  be  read  to  you  and  you  can  examine  this  report,  not 
that  it  is  conclusive  upon  you,  who  are  the  finders  of 
fact;  but  the  Court,  under  the  rules  of  procedure,  to  save 
your  time  and  to  assist  you  and  to  assist  the  Court,  has 
had  a  master  delve  deeply  into  this  case  and  hear  all 
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the  witnesses.  He  was  asked  to  examine  the  case,  and 
it  took  him  almost  a  whole  year,  in  the  proceedings  be¬ 
fore  the  master,  and  to  let  us  know  what  he  found  were 
the  true  facts,  after  hearing  all  the  witnesses.  And  that 
report  is  what  is  technically  called,  in  the  law,  prima 
facie  evidence  of  the  plaintiffs’  case. 

That  doesn’t  mean  the  defendant  will  be  precluded 
from  producing  evidence ;  but  this  is  prima  facie  evidence, 
and  unless  there  is  something  the  defendant  can  produce 
which  establishes  this  is  wrong,  this  will  stand  as  the 
evidence  in  the  case.  So  I  would  like  to  read  to  you 
what  the  master,  after  almost  a  year  in  this  case,  and 
after  hearing  the  witnesses  in  detail,  reported  to  the 
Court. 

THE  COURT :  Of  course  you  may  read  it  in  evidence ; 
but  that  is  part  of  your  evidence.  I  am  not  too  sure,  if 
there  is  objection,  whether  you  ought  to  read  it  as  part 
of  your  opening  statement. 

MR.  BERNSTEIN:  Then  may  I  summarize  it, 
27  Your  Honor,  and  read  it  later? 

THE  COURT :  Yes. 

MR.  EDGERTON:  May  I,  for  the  sake  of  the  record, 
repeat  the  objection  I  made  at  the  bench? 

THE  COURT :  Yes,  you  may. 

MR.  EDGERTON:  To  the  opening  statement  as  Mr. 
Bernstein  is  making  it. 

THE  COURT:  Let  me  see  if  I  understand  your  ob¬ 
jection.  Are  you  objecting  to  the  admission  in  evidence 
of  the  master’s  report,  or  to  the  grounds  discussed? 

MR.  EDGERTON:  I  am  objecting  on  the  ground  Mr. 
Bernstein  has  gone  far  beyond  the  grounds  expected  to 
be  proved,  in  the  statement  of  his  case. 

THE  COURT:  I  didn’t  so  understand  the  objection. 

MR.  BERNSTEIN :  I  didn’t  so  understand  the  ob¬ 
jection,  either. 

THE  COURT :  Let  me  say  this,  that  I  will  allow  lati¬ 
tude  to  counsel  for  either  party  in  the  statement  of  what 
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they  intend  to  prove  to  support  their  respective  conten¬ 
tions.  In  doing  that  it  is  the  Court’s  understanding 
that  the  plaintiffs  will  introduce  in  evidence  the  findings 
of  the  master  and  rest  upon  that  as  a  prima  facie  case. 
And  then  if  evidence  is  adduced  by  the  defendant  to  over¬ 
come  that,  the  plaintiffs  shall  have  an  opportunity  to 
adduce  evidence  to  meet  that. 

In  the  discussion  in  your  opening  statement  you 

28  have  perhaps  anticipated  what  you  may  have  to 
do  in  rebuttal.  I  am  not  too  sure  whether  you 

have  or  have  not.  I  don’t  see  that  any  harm  is  done. 

ME.  BERNSTEIN:  I  don’t,  either.  I  certainly 
haven’t  departed  from  the  record,  Your  Honor. 

THE  COURT :  If  the  jury  keeps  in  mind  what  the  sit¬ 
uation  is.  I  think  you  ought  to  be  permitted  to  state 
what  the  nature  of  the  contract  between  the  parties  is. 
While  he  may  have  amplified  that  to  some  extent,  that 
is  largely  what  the  burden  of  his  statement  has  been.  So 
I  will  overrule  the  objection  to  the  opening  statement, 
with  the  caution  that  I  think  you  had  better  reserve  any 
detailed  statement  as  to  evidence  until  you  are  called 
upon,  if  you  are  called  upon,  in  rebuttal  to  make  offer 
of  such  proof. 

MR.  BERNSTEIN:  I  will,  Your  Honor.  The  only 
thing  that  remains  is  for  me  to  describe  generally  this 
report. 

THE  COURT:  On  that  point,  in  order  to  save  the 
defendant’s  position  with  respect  to  the  record,  the  ques¬ 
tion  of  the  admissibility  of  the  report  is  something  that 
I  think  he  is  entitled  to  have  me  rule  upon,  and  I  will 
adhere  to  the  rulings  that  have  been  made  previously 
and  adopt  them  as  the  rulings  of  the  Court  here. 

•  •  •  • 

29  MR.  BERNSTEIN :  The  master  found  these 
people  had  done  the  work  and  what  it  was  all 

worth;  and  when  he  got  through,  he  said  this,  that  as  a 
result  of  the  work  done,  just  for  the  work  done  itself, 
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they  are  entitled  to  be  paid  $7,153.13.  That  is  what  he 
found  they  did  and  are  entitled  to  be  paid.  The  master 
did  not  take  into  consideration  the  interest  factor.  In 
other  words,  these  people  have  waited  a  long  time  for 
their  money.  They  should  have  been  paid  and  needed 
the  money  in  their  business,  and  in  the  meantime  the 
defendant  has  used  it  in  his  business.  And  I  will  go 
into  that  later  in  closing,  that  for  the  use  of  their  money, 
which  was  commercially  usable  for  the  benefit  of  the  de¬ 
fendant,  and  would  have  been  for  the  plaintiffs  if  they 
had  had  it,  they  are  entitled  to  interest  at  the  rate  of 
six  per  cent,  which  sum  will  be  $1,967.  So  that  what  I 
am  going  to  ask  you  for,  wiien  we  conclude,  is  $7,153.13 
as  a  result  of  this  master’s  report,  plus  interest  for  the 
intervening  period,  so  that  judgment  be  entered  for 
30  $9,120  in  favor  of  the  plaintiffs.  That  is  what 

this  case  is  about 

I  want  to  say  one  further  word,  if  I  may,  to  the  jury. 
In  the  normal  course  of  sitting  as  a  jury,  the  plaintiff 
would  get  up  and  introduce  all  of  his  evidence.  In  an 
effort — and  there  has  been  an  agreement  by  the  Court 
and  of  counsel — in  an  effort  to  save  everybody’s  time, 
we  are  abandoning  the  usual  procedure.  Instead  of  my 
going  through  all  of  the  evidence,  the  bulky  evidence, 
which  I  had  to  do  before  the  master,  before  he  ever 
would  have  entered  these  findings,  I  am  going  to  intro¬ 
duce  his  report  as  evidence  of  the  plaintiffs’  position, 
giving  the  opportunity  to  the  defense,  if  they  choose,  to 
put  in  whatever  rebutting  evidence  they  have.  And  if 
it  then  becomes  necessary  for  me  to  go  into  the  proof  it 
took  us  so  long  to  present  before  the  master,  I  will  do  it. 
But  I  will  attempt,  if  possible,  to  avoid  that  and  avoid 
the  burden  on  the  time  of  the  Court  and  the  jury.  Thank 
you  very  much. 

MR.  EDGERTON:  Your  Honor,  may  we  come  to  the 
bench? 

THE  COURT:  Yes. 
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(At  the  bench:) 

On  Defendant’s  Motioto  to  Withdraw  Juror 

MR.  EDGERTON :  If  Your  Honor  please,  at  this  time 
I  move  Yonr  Honor  withdraw  a  juror  and  declare  a  mis¬ 
trial,  for  the  reason  that  I  think  the  defendant  has  been 
highly  prejudiced  by  the  opening  statement  that 
31  has  been  made.  I  think  the  allusions  to  the  mas¬ 
ter’s  report  have  been  argumentative  and  have 
gone  beyond  the  record  in  the  case  and  have  given  it  a 
greater  weight  than  it  is  entitled  to  have,  so  far  as  the 
deliberations  of  this  jury  are  concerned.  I  think  it  is 
going  into  the  state  of  mind  of  the  JUSTICE  in  refer¬ 
ring  the  matter  to  a  master. 

THE  COURT:  After  all,  I  think  the  jury  must  be 
controlled  by  what  the  Court  states  the  law  to  be  in  the 
matter,  and  not  necessarily  by  what  counsel  says  in  an 
opening  statement.  I  don’t  think  what  he  has  said  is 
prejudicial  to  the  party.  I  think  it  is  just  an  explana¬ 
tion  of  what  a  master’s  report  is  and  how  it  is  arrived  at 

MR.  EDGERTON:  I  think  it  is  putting  in  the  mind 
of  the  jury,  if  Your  Honor  please,  that  the  master’s  re¬ 
port  has  a  much  more  binding  effect  than  it  has. 

THE  COURT:  I  will  explain  to  them  what  effect  it 
has,  and  they  must  be  controlled  by  what  I  say.  I  don’t 
think  what  he  said  is  sufficient  to  make  it  impossible  for 
the  jury  to  weigh  what  I  say.  You  will  undoubtedly 
argue  in  derogation  of  the  master’s  report  and  he  will 
undoubtedly  argue  in  favor  of  it.  Somewhere  I  will  try 
to  draw  the  line  that  the  law  lays  down  as  to  the  weight 
that  is  to  be  given  to  it. 

MR.  EDGERTON:  It  is  merely  a  piece  of  evidence, 
is  all. 

THE  COURT:  That  is  right,  and  I  will  tell  them 
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that.  I  don’t  see  how  the  thing  could  have  been 

32  stated  without  some  allusion  to  vrhat  is  done  to 
bring  about  a  master’s  report.  That  is  about  all 

he  has  done. 

MR.  BERNSTEIN :  I  tried  to  do  it  as  guardedly  as 
I  could,  Your  Honor. 

THE  COURT:  The  master  is  appointed  and  takes 
evidence  and  makes  findings,  and  at  the  appropriate  time 
I  will  tell  them  those  findings  are  to  be  given  weight  as 
evidence,  and  unless  overcome  by  other  evidence  they 
should  be  followed.  But  they  have  the  right  to  disre¬ 
gard  it  if  other  evidence  convinces  them  they  should  do 
so.  I  think  that  is  what  the  rule  says. 

MR.  EDGERTON:  The  reason  I  made  the  motion 
wasn’t  to  be  captious  about  it. 

THE  COURT:  Oh,  I  know  you  are  not  captious,  Mr. 
Edgerton. 

MR.  EDGERTON:  It  was  simply  for  the  purpose  of 
calling  the  Court’s  attention  to  the  fact  that  the  jury’s 
mind  at  the  outset  of  the  case  has  been  put  in  such  a 
frame  of  mind  by  counsel’s  opening  statement  that  they 
are  going  to  give  this  master’s  report  much  more  weight 
than  the  rules  entitle  it  to. 

THE  COURT:  You  are  going  to  come  after  him,  and 
maybe  you  can  disabuse  their  minds  of  any  erroneous 
impression  that  has  been  left  with  them.  Frankly,  in¬ 
herently  in  the  procedure  there  is  some  danger  there 
has  been  a  judgment  in  the  case  in  respect  of  the 
merits.  That  is  something  inherent  in  this  type  of  pro¬ 
cedure. 

33  MR.  EDGERTON :  Is  it  proper,  if  Your  Honor 
please,  to  comment  that  the  exceptions  and  objec¬ 
tions  have  been  filed  and  overruled?  I  don’t  see  that 
that  has  a  bearing  on  the  admissibility  of  the  report,  as 
far  as  the  jury  is  concerned. 

THE  COURT:  I  don’t  think  they  have  anything  to 
do  with  whether  objections  were  filed  and  overruled  or 


63 


not.  If  they  were  overruled,  then  the  report  goes  to  the 
jury  as  the  findings.  If  they  were  sustained,  it  doesn’t. 
I  take  it  what  he  was  trying  to  emphasize  is  that  both 
parties  have  been  heard  on  the  report. 

MR.  EDGERTON:  Yes. 

MR.  BERNSTEIN :  And  the  consideration  given  the 
matter.  In  other  words,  I  was  going  to  argue  later  that, 
after  all,  there  was  some  evidence  brought  to  rebut  it. 

THE  COURT:  I  will  tell  them  at  the  appropriate 
time,  and  I  think  I  should,  that  the  action  of  the  Court 
with  respect  to  objections  to  the  findings,  and  any  con¬ 
sideration  that  the  Court  has  given  to  those  findings,  is 
simply  for  the  purpose  of  determining  if  they  should  go 
to  them  as  a  prima  facie  case.  I  think  that  is  what  the 
law  is.  So  I  will  give  that  instruction  to  the  jury,  and 
you  may  allude  to  that  in  the  course  of  your  statement. 

•  •  •  • 

34  MR.  BERNSTEIN :  I  didn’t  know  the  intermis¬ 
sion  would  be  so  brief.  I  referred  a  short  time 

ago  to  the  master’s  report.  I  hope  you  will  have  an  idea 
of  what  it  is.  The  Judge  will  amplify  it  later.  These 
are  the  findings  the  master  made,  after  going  through 
the  procedure  I  told  you  he  followed.  This  is  his  official 
report  to  the  United  States  District  Court  of  the  District 
of  Columbia,  in  the  case  of  Henry  Jaffee  et  al.,  plain¬ 
tiffs,  versus  Max  Tendler,  Civil  Action  No.  35,669,  en¬ 
titled  “Report  of  the  Special  Master” — 

•  •  •  • 

35  THE  COURT:  I  thought  that  is  what  you  were 
doing  a  few  moments  ago,  in  the  course  of  his 

opening  statement,  and  I  made  the  ruling  I  stated  in  our 
conference  I  would  make,  namely,  adhere  to  the  rulings 
that  have  heretofore  been  made  upon  the  exceptions  to 
the  report,  and  therefore  ruled  that  the  findings  in  the 
report  may  be  submitted  in  evidence  as  prima  facie 
evidence  on  the  issue. 
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MR.  EDGERTON:  Yes.  My  objection  doesn’t  run  to 
the  entire  findings.  That  is  the  reason  I  didn’t  object 
at  the  time.  My  objections  were  to  specific  findings. 

THE  COURT:  If  you  wish  my  rulings  to  be  more 
specific,  I  will  be  glad  to  make  them  so. 

MR.  EDGERTON:  I  think  perhaps  for  the  record  I 
had  better  state  the  particular  findings  to  which  we 
object. 

THE  COURT:  All  right.  Do  that 

MR.  EDGERTON:  We  object  to  the  admission 

36  in  evidence  of  findings  contained  in  paragraph  6 
of  the  report,  subparagraphs  B,  D,  E,  G,  H,  I — 

•  •  •  • 

MR.  EDGERTON :  L,  M,  N,  0,  P,  Q,  R,  S,  T,  U,  for 
the  reasons  more  fully  stated  in  the  specific  exceptions 
and  objections  heretofore  filed  in  the  case. 

*  •  •  • 

THE  COURT :  To  make  my  ruling  complete,  I  adhere 
to  the  ruling  I  made  in  the  pretrial  discussion  on 

37  the  matter,  in  which  I  felt  that  where  the  rule  re¬ 
quires  the  master  to  make  findings  of  fact  and  con¬ 
clusions  of  law,  in  jury  actions,  his  findings  upon  the 
issues  submitted  to  him  are  admissible  as  evidence  of 
the  matters  found — and  those  particular  ones  we  dis¬ 
cussed  seemed  to  me  to  be  somewhat  mixed  questions  of 
fact  and  law.  For  those  reasons  I  adhere  to  the  ruling 
and  overrule  the  objection  to  the  findings. 

MR.  BERNSTEIN:  The  master  makes  these  findings 
in  his  report — and  I  have  skipped  all  the  preliminary  ma¬ 
terial  ;  you  will  see  this  later : 

“Plaintiffs,  Henry  A.  Jaffe,  Harry  A.  Jaffe,  and  Mor¬ 
ris  Jaffe,  are  partners  doing  business  in  Washington,  D. 
C.,  under  the  trade  name  of  Jaffe  New  York  Decorating 
Company.  Defendant  Max  Tendler  is  engaged  in  the 
practice  of  law  in  the  District  of  Columbia  and  also  oper¬ 
ates  real  estate  properties. 
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“Defendant,  in  the  fall  of  1945,  had  negotiated  and 
obtained  a  lease  of  a  four-story  building  known  as  1703 
K  Street,  Northwest,  to  be  occupied  in  part  by  himsA)f 
and  to  be  sublet  to  others.  The  said  building  was  an 
old  mansion  which  was  in  a  dilapidated  condition,  re¬ 
quiring  complete  renovation. 

“The  plaintiffs  were  requested  by  the  defendant  to 
submit  an  estimate  covering  the  renovation  of  the  build¬ 
ing  and  its  conversion  to  an  office  building,  in  ac- 

38  cordance  with  oral  specifications  communicated  by 
the  defendant  to  Morris  Jaffe. 

“The  plaintiffs  on  December  6,  1945  furnished  to  the 
defendant  their  detailed  estimate  for  doing  the  work  at 
a  quoted  price  of  $5,627” — enumerating  items  totaling 
$5,627. 

“The  defendant  orally  accepted  the  plaintiffs’  offer  to 
do  the  work  for  $5,627,  and  pursuant  to  this  authoriza¬ 
tion  the  plaintiffs  commenced  performance. 

“The  evidence  will  not  support  a  finding  that  the  work 
was  commenced  on  a  ‘cost  plus’  basis  as  contended  by 
the  defendant. 

“The  defendant,  after  performance  by  the  plaintiffs 
had  commenced,  directed  numerous  changes  in  the  work 
specified  to  be  done;  and  his  directions  were  complied 
with  by  the  plaintiffs. 

“The  changes  so  directed  to  be  done  were  substantial 
and  amounted  to  a  complete  variance  by  the  defendant 
from  the  performance  required  of  the  plaintiffs  under 
the  original  offer  and  estimate  of  December  6,  1945. 

“The  evidence  will  not  support  a  finding  that  the 
parties  came  to  any  agreement  as  to  the  price  to  be 
charged  by  the  plaintiffs  for  the  work  actually  accom¬ 
plished  under  the  direction  of  the  defendant,  and 

39  the  special  master  concludes  in  the  absence  of 
any  specific  agreement,  that  the  plaintiffs  are  en¬ 
titled  to  recover  the  fair  and  reasonable  value  of  the 
work  and  labor  performed  and  materials  furnished. 
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‘‘The  work  performed  by  plaintiffs  admittedly  was 
done  in  a  good  workmanlike  manner,  and  no  issue  exists 
as  to  the  quality  of  the  work  performed. 

“The  fair  and  reasonable  value  of  the  work  and  labor 
performed  and  materials  furnished  by  the  plaintiffs  is 
$7,153.13,  as  follows : 


Painting  and  decorating 

$3,909.88 

Plumbing 

596.15 

Plastering 

113.16 

Linoleum 

6.00 

Repairing  tile 

73.02 

Floors,  etc.,  refinishing 

1,069.00 

Repairing  locks,  etc. 

98.50 

Carpentry 

1,287.42 

7,153.13 

•  •  *  • 


40  MR.  BERNSTEIN:  I  would  like  the  Court’s 
permission  to  put  in  two  more  items  before  we 
close  the  plaintiffs’  case.  One  is  the  factor  of  interest, 
and  the  second  is  to  take  judicial  notice  of  the  deflation 
of  the  dollar. 

THE  COURT:  I  don’t  know  about  the  latter  point, 
to  take  judicial  notice  of  the  deflation  of  the  dollar. 
About  the  matter  of  interest,  does  the  statute  provide 
that  there  shall  be  interest? 

MR.  BERNSTEIN:  That  the  jury  may  allow  inter¬ 
est,  assuming  an  unliquidated  claim — and  I  will  give 
Your  Honor  the  citation.  It  is  whatever  the  jury  would 
want  to  assess  as  fair  interest.  I  would  like  the  Court 
to  take  judicial  notice  that  our  statute  allows  six  per  cent 
in  judgments,  and  allows  up  to  even  eight  per  cent  on 
charging  interest.  I  am  willing  to  stick  to  the  six  per 
cent  figure. 

THE  COURT:  I  suppose  I  had  better  consider  the 
statute.  If  it  is  a  matter  of  law,  it  doesn’t  require  any 
evidence  before  the  jury. 
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MR.  BERNSTEIN:  May  I  give  Your  Honor  the  ci¬ 
tation  ?  I  have  it  in  my  file — 28-2708. 

41  MR.  EDGERTON :  My  comment  to  that,  if 
Your  Honor  please,  is  that  it  does  not  appear  that 

this  is  an  action  for  damages  for  breach  of  contract. 
The  theory  of  the  original  complaint  is  that  it  was  a  snit 
on  the  contract.  The  master,  however,  has  rejected  that, 
and  that  was  read  as  part  of  his  findings.  He  recom¬ 
mends  payment  to  the  plaintiffs  on  a  quantum  meruit 
basis. 

THE  COURT:  There  is  nothing  you  can  put  in  now 
by  way  of  evidence  that  will  cure  that,  is  there? 

MR.  BERNSTEIN:  I  just  didn’t  want  to  leave  it 
until  later. 

THE  COURT:  Both  of  you  can  consider  what  ought 
to  be  formulated  by  way  of  instruction  to  the  jury. 

MR.  BERNSTEIN :  And  will  the  Court  take  notice  of 
the  six  per  cent? 

THE  COURT:  Does  it  say  what  the  prevailing  rate 
is? 

MR.  EDGERTON:  My  understanding  is  six  per  cent. 
MR.  BERNSTEIN:  And  up  to  eight  on  loans.  I  am 
willing  to  stipulate  six  per  cent.  I  didn’t  want  to  be 
precluded  later. 

THE  COURT:  It  doesn’t  state  it  here,  does  it? 

MR.  BERNSTEIN:  No,  sir. 

MR.  EDGERTON:  I  think  there  is  a  general  section 
of  the  code  having  to  do  with  rates  of  interest 

42  wdiere  not  otherwise  specified. 

THE  COURT:  You  ought  to  be  in  agreement 

on  that. 

MR.  BERNSTEIN :  May  we  have  this  agreement,  that 
counsel  will  later  iron  that  out? 

MR.  EDGERTON:  Yes,  sir. 

THE  COURT:  It  is  understood  that  if  any  further 
evidence  on  the  question  of  interest  is  needed,  that  shall 
be  permitted  to  be  introduced. 
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•  •  •  • 

49  MR.  BERNSTEIN:  In  the  first  place,  I  don’t  know 

how  the  master  arrived  at  his  findings.  The  evi¬ 
dence  was  conflicting  before  the  master.  The  defendant 
contended  this  particular  thing  was  done,  say,  two  coats, 
not  three  coats  of  paint;  and  the  defendant  says  this 
wasn’t  done.  And  the  job  had  been  done  three  years 
before  that.  It  may  be  he  figured  this  wasn’t  quite  done 
that  way;  “so  I  will  knock  off  $100  for  this  and  I  will 
knock  off  $50  for  that.”  And  he  ends  up  with  a  certain 
figure. 

In  the  first  place,  the  bill  rendered  wasn’t  the  contract. 
Everyone  agrees  there  was  a  departure  from  the  con¬ 
tract.  We  rendered  a  bill  on  the  basis  of  what  was  done. 
The  master  didn’t  find  we  didn’t  do  any  specific  item. 
That  doesn’t  mean  under  the  regulation  we  would  have 
violated  it.  If,  for  example,  at  the  time  OPA  went  into 
effect  we  were  charging  ten  times  what  everyone  else 
charged  for  the  same  work,  we  would  have  been  entitled 
to  charge  that.  But  if  we  came  into  court  on  a  quantum 
meruit  claim,  we  wouldn’t  have  gotten  the  ten  times,  but 
the  normal  pay.  So  there  are  any  number  of  explana¬ 
tions  for  the  difference. 

•  •  •  • 

50  MR.  EDGERTON:  It  is  a  motion  for  directed 
verdict,  on  the  ground  the  plaintiff  hasn’t  carried 

the  burden  of  proof,  inasmuch  as  the  defense  of  illegality 
under  the  Price  Control  Act  of  1942  was  raised  in  the 
answer,  proving  that  the  charge  made  as  stated  in  the 
original  complaint  was  illegal  within  the  maximum  price 
ceilings  permitted  to  be  charged  for  this  type  of  work. 

THE  COURT:  There  is  a  finding  which  has  not  been 
put  in  evidence. 

MR.  BERNSTEIN :  Which  I  would  put  in  as  rebuttal. 

THE  COURT :  For  the  purpose  of  my  ruling,  put  it  in 
evidence. 
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ME.  BERNSTEIN:  Shall  I  read  it  to  the  jury,  or 
read  it  here? 

THE  COURT:  No;  read  it  here. 

MR.  BERNSTEIN:  (Reading)  “The  evidence  will 
not  support  a  finding  that  the  plaintiffs  violated  any  sec¬ 
tion  of  the  Emergency  Price  Control  Act  in  connection 
with  charges  for  work  and  labor  performed  and  materials 
furnished  in  connection  with  the  job  at  1703  K  Street, 
Northwest.” 

Now  may  I  add,  if  Your  Honor  please,  just  to  clarify 
the  record,  that  it  is  plaintiffs’  contention  that  even  had 
I  not  read  that  finding  into  the  record,  in  my  prima  facie 
case,  that  the  burden  of  proof  on  the  defense  of  illegality, 
under  the  plain  principles  of  law  and  common 
51  sense,  would  have  been  on  the  defendant. 

THE  COURT:  Yes;  I  understand  your  posi¬ 
tion.  In  view  of  the  finding  which  has  been  made,  which 
has  been  put  in  evidence  following  consideration  by  the 
Court,  I  will  deny  the  motion  for  judgment  at  this  time, 
with  leave  to  both  of  you  to  submit  such  authorities  on 
the  point  as  you  may  later  be  advised  should  be  consid¬ 
ered  by  the  Court,  which  I  haven’t  yet  had  an  oppor¬ 
tunity  to  consider. 

•  •  •  • 

53  Opening  Statement  in  Behalf  of  Defendant 

MR.  EDGERTON :  •  •  •  I  say  this  as  a  word 
of  caution  at  this  point,  that  any  remarks  made  either 
by  Mr.  Bernstein  or  myself  as  attorneys  for  the  respec¬ 
tive  parties  to  this  controversy  are  not  evidence  in  this 
case  in  any  manner  and  are  not  to  be  considered  by  you 
as  evidence.  The  only  evidence  in  the  case,  as  His  Honor 
will  tell  you  at  the  proper  time  at  the  conclusion  of  the 
case,  is  the  report  of  the  special  master,  the  evidence  that 
will  come  from  the  witnesses  on  the  witness  stand,  and 
such  other  documentary  evidence  as  the  Court  may  admit 
into  evidence.  The  statements  of  counsel  are  not  evi- 
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dence,  and  you  ladies  and  gentlemen  are  not  to  regard 
them  as  evidence. 

My  function  at  this  time  is  simply  to  point  out  to  you 
what  we  expect  to  prove  in  behalf  of  the  defendant;  and 
it  is  for  you  ladies  and  gentlemen  to  say  at  the  conclu¬ 
sion  of  the  case,  when  you  consider  it  and  weigh  it,  if 
we  have  proved  what  I  have  stated  we  expect  to  prove. 
And  you  should  give  Mr.  Bernstein’s  remarks,  made  at 
the  outset  of  the  case,  the  same  type  of  consideration — 
that  is  not  evidence  for  your  consideration,  but 
54  simply  the  statement  of  -what  the  plaintiffs  expect 
to  prove  to  your  satisfaction.  •  •  • 

58  •  •  *  As  the  work  progressed,  it  was  necessary, 

with  the  knowledge  of  Mr.  Tendler,  to  call  in  cer¬ 
tain  subcontractors,  that  is,  a  contractor  to  do  certain 
flooring  work. 

•  *  •  • 

62  Max  Tendler, 

the  defendant,  being  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 

•  •  •  • 

64  Q  Will  you  tell  us  what  efforts  you  made  to 
secure  office  space  following  the  termination  of 
your  war  work?  A  *  •  •  Then  I  found  an  ad  in  the 
paper  for  some  eight  or  nine  or  ten  thousand  feet  of 
space,  after  several  months  of  looking,  and  determined  I 
'would  inquire  into  it. 

It  so  happened  some  of  the  other  men  at  the  War 
Production  Board  were  leaving  and  indicated  to  me  they 
would  be  interested  in  having  space,  also,  and  if  I  took 
this  I  had  some  assurance  I  would  have  some  tenants  for 
it;  and  I  negotiated  a  lease  through  the  Thomas  J.  Fisher 
Company. 
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Q  This  is  the  building  at  1703  K  Street  you  are  talk¬ 
ing  about? 

•  •  •  • 

69  THE  COURT:  The  Court’s  understanding  is 
that  all  exhibits  before  the  master  are  to  be  ad¬ 
mitted  here,  unless  special  objection  is  made  at  the  time 
of  offer. 

MR.  BERNSTEIN :  All  exhibits  admitted  by  the  mas¬ 
ter.  There  are  some  in  the  file  that  were  not  admitted 
by  him. 

•  •  •  • 

71  •  •  •  I  told  them  what  my  problem  was,  and 

how  much  money  I  had  gotten  from  the  British, 
and  told  them  I  desired  to  cut  the  costs  of  doing  this 
down  to  at  least  no  more  than  $4,000.  I  told  them  I 
would  like  to  have  something  left  out  of  that,  if  I  could 
possibly  do  it.  *  #  * 

75  •  •  *  I  secured  revised  estimates  from  two  of 
the  other  painting  contractors  that  wanted  to  get 

the  job;  but  Mr.  Jaffe  said  that  the  matter  of  making 
up  an  estimate  was  an  expensive  and  complicated  thing 
and  he  didn’t  want  to  go  through  the  trouble  of  making 
up  another  estimate  and  he  suggested  as  the  space  was 
rented  before  they  actually  started  work,  that  other  ten¬ 
ants  would  be  acquired  and  they  would  want  some  things 
different,  and  that  instead  of  giving  me  a  revised  esti¬ 
mate  he  would  be  glad  to  take  the  job  on  a  cost-plus 
basis,  in  other  words,  the  cost  for  labor  and  the  cost  for 
material  and  20  per  cent  for  overhead  items  and  10  per 
cent  for  profit,  which  he  said  was  the  usual  charge  on 
the  cost-plus  arrangement. 

I  hesitated  to  take  the  cost-plus  agreement,  be- 

76  cause  you  don’t  know  exactly  what  you  are  getting 
into.  But  he  insisted  he  would  give  me  a  record 

of  the  men  who  were  there  and  the  paint  used  and  the 
hours  of  work;  and  that  that  was  a  reasonable  amount 
for  overhead  items  for  all  the  expenses  above  paint  and 
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manpower;  that  everybody  charges  the  same  thing.  And 
he  said  that  I  was  going  to  be  there  and  I  could  watch 
the  men  if  I  wanted  to,  and  even  keep  the  records  if  I 
wanted  to.  And  “No,”  I  said,  “I  could  keep  my  own 
records,  as  far  as  that  is  concerned.  But,”  I  said,  “can 
you  give  me  a  break  on  the  profit  end  of  it  and  cut  it 
down  to  five  per  cent?”  I  indicated  some  other  people 
after  the  job  indicated  they  were  willing  to  give  me  some¬ 
thing  of  a  break  on  the  profit  end  of  it,  and  he  said  yes, 
he  would  cut  it  down  to  five  per  cent  on  the  profit  end. 
And  after  studying  his  proposal  over  I  decided  it  really 
w-ouid  be  too  difficult  to  keep  changing  the  estimate  all 
the  time,  because  as  new  tenants  would  come  in  they 
would  want  something  different. 

Q  When  did  that  conversation  occur,  Mr.  Tendler? 
A  That  was  prior  to  the  time  they  started  to  work 
there. 

Q  With  whom  was  the  conversation?  A  That  con¬ 
versation  was  with  Mr.  Harry  Jaffe,  who  sits  right  there. 

Q  Where  did  it  occur?  A  Well,  it  occurred 

77  either  at  the  premises — well,  I  would  say  both 
places,  the  premises  and  over  the  telephone. 

•  •  •  • 

THE  WITNESS:  Mr.  Jaffe  told  me  he  would  handle 
all  of  the  w’ork  himself  and  one  advantage  of  doing  busi¬ 
ness  with  him  was  that  he  would  handle  all  of  the  work 
himself  and  he  wouldn’t  have  to  have  any  subcontractors. 
But  he  did  say  this:  His  shop  wasn’t  a  union  shop,  and 
that  he  had  no  electricians ;  that  there  were  no  electricians 
in  Washington  other  than  union  electricians,  and  I 

78  would  have  to  go  out  and  get  electricians  if  there 
was  any  electrical  work  to  be  done,  and  get  mate¬ 
rial.  And  there  was  considerable  electrical  work  and  I 
did  go  out  and  get  my  own  electricians  to  do  the  elec¬ 
trical  work. 

•  •  •  • 

A  They  started  to  work  on  December  17,  a  Monday. 
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•  •  *  • 

80  Q  Was  the  work  actively  supervised,  would  you 
say,  by  any  one  of  the  Jaffe  brothers  during  that 
time?  A  The  work  wasn’t  actively  supervised  by  any¬ 
body  except  me. 

*  •  •  * 

S5  Q  Mr.  Tendler,  can  you,  by  use  of  any  notes 
which  you  may  need  in  order  to  refresh  your  recol¬ 
lection  as  to  the  details  of  the  changes,  indicate  to  us 
from  Defendant’s  Exhibit  1,  which  is  the  estimate,  the 
changes  in  the  painting  and  scraping  work  that  was  ac¬ 
tually  performed  in  the  course  of  the  work,  as  the  esti¬ 
mate  differed  from  the  work  as  actually  performed?  Did 
you  make  certain  notations  on  your  copy  of  the 

86  bill  and  estimate?  A  I  did. 

Q  Are  these  notations  in  your  handwriting?  A 
Yes,  they  are. 

Q  Will  you  state  whether  or  not  you  need  to  refer  to 
these  notes  in  order  to  refresh  your  recollection  as  to 
the  various  details  of  the  subject?  A  In  order  to  be 
more  certain  of  the  accuracy,  I  think  I  will  have  to  refer 
to  some  of  my  notations. 

*  •  •  • 

BY  MR.  BERNSTEIN: 

Q  Mr.  Tendler,  will  you  tell  us  when  you  made  the 
notations  appearing  in  your  own  handwriting  on  that? 

•  •  •  • 

87  Q  Could  they  have  been  made  a  few  years  later 
in  the  course  of  the  master’s  proceeding?  Isn’t  it 

a  fact  that  some  of  them  were  made  then?  A  Not  on 
the  bill;  but  on  my  copy  of  the  original  estimate  there  are 
some  notes  I  made  at  a  later  time,  and  some  of  them  may 
have  been  made  even  during  the  hearings  before  the 
master. 

Q  Can  you  tell  us  now  exactly  which  were  made  right 
after  the  bill  was  rendered,  and  which  at  the  later  time? 
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A  I  am  sure  about  all  of  the  marks  made  in  red;  all 
of  the  marks  made  in  red  were  made  a  short  time  after 
the  bill  was  rendered.  There  is  writing  here  in  pencil 
and  also  in  ink,  and  I  cannot  say  which  of  those  were 
made  shortly  after  the  bill  was  rendered  and  which  were 
made  at  some  time  subsequent,  or  which  were  made  dur¬ 
ing  the  course  of  the  master’s  hearings. 

Q  How  do  you  know  all  of  the  marks  in  red  were 
made  shortly  after  you  received  the  bill?  A  That  is  my 
recollection. 

Q  What  gives  you  cause  to  recollect  it  was  the  red 
marks?  WTiy  not  the  black  marks,  or  the  blue  ink? 

•  •  •  • 

88  BY  ME.  BERNSTEIN : 

Q  In  other  w’ords,  it  is  a  fair  conclusion,  isn’t 
it,  Mr.  Tendler,  you  can’t  definitely  say  wdiich  of  those 
writings  were  made  shortly  after  the  bill  was  rendered 
and  which  were  made  after  this  litigation  was  in  hot  con¬ 
test,  shall  we  say,  when  it  "was  before  the  master,  or  at 
or  before  that  time?  Isn’t  that  a  correct  statement?  A 
Well,  this  thing  was  always  in  hot  contest. 

THE  COURT:  Can  you  tell  us  which  of  those  things 
were  made  a  relatively  short  time  after  the  bill,  and 
which  relatively  a  long  time  after  it? 

THE  WHTNESS:  I  have  already  separated  the  bill 
from  the  estimate;  and  all  matters  entered  on  the  bill, 
whether  in  red  or  in  pencil,  were  made  wdthin  a  rela¬ 
tively  short  time  after  the  bill  was  received.  On  the  es¬ 
timate,  those  matters  which  are  in  red,  I  say,  were  made 
within  a  relatively  short  time  after  the  bill  was  re¬ 
ceived. 

89  Q  And  on  the  bill  you  used  red  ink  sometimes 
and  pencil  sometimes;  but  they  were  all  about  the 

same  time?  A  About  the  same  time,  yes,  sir. 

Q  Using  different  writing?  A  I  have  been  over  this 
thing  more  than  once. 
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THE  COURT:  All  rigHt 
BY  MR.  EDGERTON: 

Q  Mr.  Tendler,  taking  your  notes,  suppose  I  ask  you 
room  by  room  where  the  work  actually  performed  dif¬ 
fered  from  the  estimate,  if  there  was  such  a  difference. 
Suppose  we  start  with  the  front  main  hall  and  stairway. 

THE  COURT:  You  are  talking  now  about  painting 
only? 

MR.  EDGERTON :  Painting  and  scraping. 

THE  COURT:  That  is  wdiat  I  understood  from  your 
original  question;  but  the  last  question  didn’t  limit  it  to 
that. 

MR.  EDGERTON:  That  is  what  I  meant,  painting 
and  scraping. 

BY  MR.  EDGERTON: 

Q  This  is  the  front  main  hall  and  stairways,  from  the 
fourth  floor  down.  A  The  front  main  hall  and  stair¬ 
ways,  from  the  fourth  floor  down  to  the  third  floor,  the 
ceiling  and  sidewalls  and  cornice  were  to  be  painted  two 
coats  and  the  woodwork  was  to  be  painted  one  coat. 

Q  Is  that  in  accordance  with  the  estimate?  A 
90  That  is  in  accordance  with  the  estimate. 

Q  And  will  you  state  what  work  was  actually 
done  there?  A  The  ceiling  and  sidewalls  and  cornice — 
the  ceiling  and  cornice  were  painted  only  one  coat. 

Q  All  right.  Now  will  you  take  the — this  is  still  the 
front  main  hall  and  stairway — the  third  floor  down  to 
the  second  floor.  A  The  third  floor  down  to  the  second 
floor,  “Remove  brocade,  then  ceiling,  sidewalls  and  cor¬ 
nice  to  be  painted  three  coats.  Woodwork  and  base  to 
be  painted  one  coat.” 

Q  Will  you  tell  us  briefly  what  the  brocade  is  there 
to  which  the  estimate  refers?  A  That  is  a  red  silk 
brocade  wall  covering,  underneath  which  was  a  raw, 
unfinished  plaster.  That  was  to  be  removed,  along  the 
stairway,  from  the  third  floor  down  to  the  second  floor, 
and  the  raw  plaster  was  to  be  given  three  coats  of  paint. 
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We  did  not  remove  the  brocade  between  the  third  floor 
and  the  second  floor;  so  that  the  three  coats  of  paint 
were  omitted  altogether.  The  ceiling,  which  was  sup¬ 
posed  to  be  painted  three  coats,  received  only  one  coat  of 
paint,  on  my  instructions. 

Q  All  right,  sir.  Continuing  then  down  the  stairway, 
the  second  floor  down  to  the  first  floor.  A  The  second 
floor  down  to  the  first  floor,  “Ceiling,  sidewalls  and 
cornice  to  be  painted  three  coats;  brocade  to  be 

91  removed.  Woodwork  and  base  to  be  painted  one 
coat.” 

The  same  situation  applies  from  the  second  floor  down 
to  the  first  floor.  The  brocade  was  not  removed;  conse¬ 
quently  it  did  not  receive  any  paint,  and  three  coats  of 
paint  were  omitted.  The  ceiling  was  painted  only  one 
coat,  on  my  instructions.  The  woodwork  and  base  were 
painted  one  coat,  as  required  by  the  estimate. 

Q  Will  you  state  whether  or  not  the  brocade  referred 
to  covered  a  rather  large  wall  area?  A  Yes.  I  can 
have  testimony  here  concerning  the  exact  size  of  it;  but 
it  was  a  very  wide  brocade  area.  The  woodwork  ran  up 
from  the  steps  about  two  feet,  and  the  brocade  ran  from 
the  top  of  the  woodwork  to  pretty  near  the  ceiling. 
There  was  some  sort  of  cornice  there.  But  the  ceilings 
in  that  hallway  were  fairly  high — the  distance  between 
the  floor  and  the  ceiling  was  quite  high — and  that  was  a 
very’  wide  strip  of  silk  brocade.  I  would  estimate  it  was 
eight  or  ten  feet  wide,  and  it  was  quite  a  distance  be¬ 
tween  each  floor. 

Q  In  lieu  of  removing  the  brocade,  was  anything  done 
to  the  brocade?  A  Not  in  lieu  thereof,  no.  But  the 
brocade  was  dusty  and  dirty,  and  it  was  brushed  off. 

Q  Was  the  brocade  cleaned,  in  the  progress  of  the 
work,  the  brocade  on  the  wall?  A  It  wasn’t  cleaned, 
in  the  sense  that  it  w’as  dry-cleaned  or  washed. 

92  It  was  rubbed  down  with  some  sort  of  gum,  dusted 
off  with  a  gum;  but  it  wasn’t  taken  off  or  dry- 
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cleaned  or  any  liquid  put  on  to  dryclean  it;  but  it  was 
dusted  off  with  a  gum. 

I  might  add,  with  respect  to  the  removal  of  the  bro¬ 
cade,  they  had  literally  thousands  of  tacks,  the  brocade 
was  nailed  to  a  wooden  frame  placed  in  the  plaster. 
And  were  we  to  have  the  men  romove  the  brocade,  it 
would  be  necessary  to  remove  literally  thousands  of 
tacks,  which  would  have  taken  a  great  deal  of  time. 
They  had  special  men  come  down  to  remove  those  tacks. 
And  by  not  removing  the  brocade,  all  that  work  was 
eliminated,  the  work  of  removing  literally  thousands  upon 
thousands  of  tacks  by  hand. 

Q  All  right,  sir.  Now  suppose  you  tell  us  about  the 
first  floor  entrance  hall.  A  The  first  floor  entrance  hall, 
the  ceiling  and  sidewalls  and  cornice  were  to  be  painted 
two  coats,  and  the  woodwork  was  to  be  painted  one  coat. 
That  was  done.  Nothing  was  omitted.  I  think  nothing 
was  omitted. 

•  •  •  • 

94  MR.  BERNSTEIN:  *  *  *  It  was  stipulated  in 
the  course  of  this  case,  by  Mr.  Tendler’s  counsel, 
and  it  was  before  the  master,  that  there  was  no  complaint 
as  to  quality  of  workmanship;  that  their  complaints  went 
merely  to  quantity  of  work  accomplished.  This  is  raising 
the  new  issue  as  to  quality  of  work  actually  performed; 
and  that  stipulation  I  think  should  be  binding  upon  them 
now. 

THE  COURT:  Maybe  so.  It  is  the  first  time  I  have 
heard  of  such  a  stipulation. 

MR.  BERNSTEIN :  I  will  show  it  to  Your  Honor  in 
the  record,  if  Your  Honor  would  like  to  see  it  at  this 
juncture. 

THE  COURT:  If  there  was  such  a  stipulation,  it  of 
course  should  not  be  departed  from  now. 

MR.  EDGERTON :  I  will  agree  to  that  now.  There 
was  no  particular  issue  as  to  the  quality  of  the  work,  but 
as  to  the  extent  of  the  work  performed. 
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•  •  •  • 

95  THE  COURT:  Yes.  The  jury  will  understand 
the  quality  of  the  wark  is  not  at  issue  in  the  case, 

and  therefore  any  testimony  in  that  respect  given,  which 
I  instruct  be  stricken,  will  be  disregarded. 

*  •  •  • 

96  Q  Will  you  describe  briefly  what  it  is  we  are 
talking  about  here?  A  Y"es,  sir.  This  is  a  set  of 

back  stairs  through  the  center  of  wrhich  runs  an  elevator, 
and  the  front  of  the  elevator  has  wood  paneling  and  the 
plaster  paneling,  and  a  glass  door;  and  the  sides  of  it 
have  a  wire  mesh  sort  of  partition.  And  just  beyond  or 
outside  of  the  wire  mesh  partition  or  cage  is  a  wooden 
balustrade,  the  steps  and  the  walls.  It  is  a  completely 
enclosed  affair,  so  that  the  walls  are  all  the  way  up,  with 
the  stairs,  running  from  the  first  floor  to  the  roof;  and 
the  elevator  runs  up  the  center  of  it. 

The  ceiling  and  sidewalls  which  ware  to  be  painted  two 
coats  received  only  one  coat.  The  woodwork  was  to  be 
painted  one  coat,  and  it  was  painted  one  coat,  except  the 
balustrade  and  the  spindles,  which  wrere  to  receive  a  coat 
of  varnish.  Nothing  was  done  to  that  at  all.  They  just 
didn’t  varnish  it,  neither  the  balustrade  nor  the  spindles. 

•  •  •  • 

98  Q  To  clear  up  this  difficulty,  let  me  ask  you 
this,  Mr.  Tendler,  talking  about  the  rear  stairway 
from  the  fourth  floor  dowTn  to  the  first.  A  That  is  right. 

Q  Under  the  estimate,  the  ceiling  and  sidewalls  were 
to  be  painted  twa  coats.  A  And  received  only  one  coat. 

Q  And  the  woodwork  was  to  be  painted  one  coat.  Was 
that  done?  A  The  woodwork  was  painted  one  coat,  if 
you  don’t  consider  the  balustrade  and  the  spindles,  also 
made  of  wood,  waodwark. 

Q  That  is  under  the  last  item  here.  A  Yes;  ex¬ 
cluding  the  spindles  and  balustrade,  the  woodwork  was 
painted  one  coat  as  specified. 
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Q  And  the  three  utility  closets  to  be  painted  two 
coats.  A  They  got  only  one  coat 

Q  And  according  to  the  estimate  the  metal  grill 
around  the  elevator  cage  was  to  be  painted  one  coat, 
black.  A  That  wasn’t  done. 

Q  And  that  ran  from  the  first  floor  to  the  fourth 
floor?  A  All  the  way  up,  on  three  sides.  The 

99  front  of  it  was  either  wood  or  plaster. 

Q  And  that  was  never  painted?  A  That  was 
never  painted. 

Q  And  “balustrade  around  elevator  cage  to  be  var¬ 
nished.”  A  That  wasn’t  done. 

Q  All  right,  sir.  Now  we  go  to  the  fourth  floor,  the 
front  east  room.  According  to  the  estimate,  the  ceiling 
and  the  sidewalls  were  to  be  scraped,  and  the  ceiling  and 
sidewalls  and  cornice  were  to  be  painted  three  coats,  and 
the  woodwork  to  be  painted  one  coat.  I  am  going  to  ask 
you  now  if  that  work  was  done,  or  what  change,  if  any, 
there  was  in  the  work.  A  The  ceiling  wasn’t  scraped. 
The  sidewalls  were  scraped. 

Q  And  what  was  on  the  ceiling  there.  Mr.  Tendler? 
A  Canvas,  and  white  paint  on  the  canvas. 

“Ceiling,  sidewalls  and  cornice  to  be  painted  three 
coats.”  The  side  walls  were  painted  three  coats;  the 
ceiling  and  the  cornice  were  painted  only  one  coat. 

Q  And  that  was  painted  over  the  canvas,  which 
wasn’t  removed?  A  Painted  over  the  canvas.  The  can¬ 
vas  wasn’t  removed.  If  it  had  been  removed,  it  would 
have  required  three  coats.  If  it  wasn’t  removed,  it  re¬ 
quired  one  coat,  white  on  white.  The  woodwork,  one  coat ; 
that  was  done. 

Q  Now  proceeding  to  the  fourth  floor  front 

100  bathroom,  indicating  a  small  office.  A  The  fourth 
floor  front  bathroom  was  to  be  converted  to  a 

small  office ;  but  never  was  converted. 

Q  The  fourth  floor  front  bathroom,  Mr.  Tendler?  A 
That  was  to  be  converted  to  a  small  office.  The  walls 
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were  not  changed  at  all.  They  were  tiled  part  of  the 
way  up  and  canvassed  above,  and  the  ceiling  was  can¬ 
vassed — the  ceiling  and  sidewalls  to  be  painted  two  coats, 
the  w’oodwork  to  be  painted  one  coat.  The  ceiling  and 
sidewalls  were  painted  only  one  coat.  The  woodwork  to 
be  painted  one  coat,  that  was  done. 

*  •  •  • 

104  Direct  Examination  (resumed)  Mr.  T&ndler 

A  In  the  fourth  floor  front  west  room,  the  ceil¬ 
ing  and  sidewalls  were  to  be  scraped ;  the  ceiling,  side- 
walls,  and  cornice  were  to  be  painted  three  coats;  the 
woodwork  was  to  be  painted  one  coat. 

The  ceiling  was  not  scraped.  It  is  a  canvas-covered 
ceiling.  The  canvas  is  still  there.  And  the  ceiling  re¬ 
ceived  only  one  coat  of  paint.  The  sidewalls  were 
scraped  and  the  sidewalls  received  three  coats  of  paint. 
The  cornice  received  only  one  coat  of  paint,  and  the 
woodwork  received  one  coat  of  paint 

Fourth  floor,  two  center  closets,  to  be  converted  to  an 
office.  Ceiling  and  sidewalls  were  to  be  scraped;  ceiling 
and  sidewalls  wrere  to  be  painted  three  coats;  and  wood¬ 
work  to  be  painted  one  coat. 

105  The  two  center  closets  were  never  converted 
into  an  office.  In  other  words,  there  was  a  parti¬ 
tion  between  the  front  part  of  the  closet  and  the  back 
part  of  the  closet,  a  plaster  partition.  That  wrasn’t  re¬ 
moved;  that  was  allowed  to  remain  there. 

The  ceiling  and  sidewalls  were  not  scraped;  and  the 
ceiling  and  sidewalls  were  to  be  painted  three  coats,  but 
they  received  only  one  coat.  The  woodwork  was  painted 
one  coat. 

Q  With  respect  to  those  changes,  that  was  an  order 
you  gave,  was  it  not,  as  the  work  went  along?  A  The 
change  was  made  in  accordance  with  my  instructions. 

•  •  •  • 
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106  Q  What  was  the  approximate  size  of  the  parti¬ 
tion  in  there?  Do  you  recall?  A  About  ten  feet 

107  long  and  about  nine  feet  high  and  about  six  inches 
thick.  In  other  words,  there  were  two  sides  of 

the  partition  that  were  to  be  painted;  and  because  it 
was  removed,  it  wasn’t  necessary  to  paint  it. 

Q  Sure.  A  And  that  partition  was  to  have  two  coats 
of  paint  on  each  side  of  the  wall.  So  they  saved  two 
coats  of  paint  on  two  sides  of  that  partition. 

Q  All  right,  sir.  The  fourth  floor  rear  passage  hall. 
A  In  the  fourth  floor  rear  passage  hall,  the  ceiling  and 
sidewalls  "were  to  be  painted  two  coats  and  the  woodwork 
was  to  be  painted  one  coat,  and  there  were  two  closets 
to  be  painted  two  coats.  All  that  work  was  done,  except 
that  the  closets  were  painted  only  one  coat. 

Q  Were  they  large  closets?  A  I  would  say  the 
closets’  dimentions  were  two  or  two  and  a  half  feet  deep, 
by  four  feet  wide  and  about  nine  feet  high. 

Q  The  fourth  floor  center  hall.  A  The  fourth  floor 
center  hall,  the  tapestry  was  to  be  removed;  then  the  ceil¬ 
ing,  sidewalls,  and  cornice  were  to  be  painted  three 
coats.  The  woodwork  was  to  be  painted  one  coat.  The 
ceiling  and  the  cornice  were  given  only  one  coat,  instead 
of  the  three  coats  specified.  The  tapestry  was  removed 
in  that  fourth  floor  center  hall,  and  the  walls  were  given 
the  three  coats  that  were  required.  But  the  ceiling  and 
the  cornice  were  given  only  one  coat  of  paint. 

108  Q  All  right,  sir.  That  concludes  the  fourth 
floor,  Mr.  Tendler.  Now  we  come  down  to  the 

third  floor,  and  the  first  room  there  is  the  front  east 
room.  A  May  I  at  this  point  indicate  that  I  have  not 
testified  with  respect  to  some  additional  woodwork  that 
was  supposed  to  be  painted  and  was  not  painted;  and 
that  is  the  shutters  or  the  blinds  on  the  front  part  of  the 
building,  and  that  applies  to  the  entire  building,  the 
rooms  on  the  front  of  the  building.  The  front  of  the 
building  had  inside  shutters  or  blinds  that  folded  back 
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into  a  well  into  the  window  frame,  and  in  none  of  the 
rooms  were  those  blinds  painted,  except  the  face  of  the 
blind,  after  they  were  folded  back.  *  *  * 

•  *  *  So  that  where  I  have  testified — 

MR.  BERNSTEIN :  To  the  last  answer,  I  have  an 
objection,  if  the  Court  please. 

THE  COURT:  What  is  the  objection? 

MR.  BERNSTEIN :  On  the  shutters  he  said  they 
were  supposed  to  be  painted.  That  is  not  clear  to  me. 
He  is  purporting  to  be  reading  from  the  estimate.  Does 
he  mean  according  to  this  estimate? 

THE  COURT:  That  is  the  Court’s  understanding, 
that  he  was  pointing  out  the  difference  between  what  was 
stated  to  be  done  in  the  estimate  and  what  was  actually 
done. 

109  MR.  BERNSTEIN:  Then  I  would  like  to  sug¬ 
gest  to  the  Court  he  is  not  reading  the  estimate 
correctly.  It  is  in  black  and  white  on  the  shutters. 

THE  COURT:  Isn’t  that  what  you  are  doing,  Mr. 
Tendler,  testifying  to  the  difference  between  the  work 
actually  done  and  what  the  statement  is  in  the  estimate 
of  what  was  to  be  done? 

THE  WITNESS:  Precisely.  And  I  am  not  reading 
from  the  estimate,  sir,  but  I  am  testifying  from  my  own 
recollection,  and  I  have  to  refer  to  the  estimate  to  keep 
the  thing  in  order  and  to  recall  to  my  mind  just  what 
room  -we  are  talking  about  and  -what  the  situation  was  in 
that  room. 

THE  COURT:  That  is  all  right  for  you  to  testify 
according  to  your  own  recollection;  but  it  must  be  made 
clear  to  the  Court  and  the  jury  what  it  is  you  are  testify¬ 
ing  about.  My  understanding  up  to  this  point  is  that 
you  were  testifying  as  to  what  the  difference  was  be¬ 
tween  what  was  actually  done,  according  to  instructions 
that  from  time  to  time  you  gave,  and  the  statement  of 
what  was  to  be  done  as  contained  in  the  estimate. 
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THE  WITNESS:  That  is  correct,  sir.  That  is  pre¬ 
cisely  correct,  and  that  is  what  I  am  doing.  And  I  ne¬ 
glected,  when  discussing  what  was  omitted  on  the  fourth 
floor,  I  neglected  to  mention  the  woodwork  in  the  win¬ 
dows. 

THE  COURT:  Counsel  challenges  the  statement  that 
according  to  the  estimate  this  work  on  the  blinds  or 

110  shutters,  or  whatever  it  is,  is  as  you  stated. 

MR.  BERNSTEIN:  Would  Your  Honor  look  at 
Exhibit  No.  1? 

THE  WITNESS:  I  stated  the  woodwork  was  to  be 
painted  one  coat,  which  is  precisely  what  the  estimate 
says. 

MR.  BERNSTEIN:  He  says  the  shutters  were  to  be 
painted,  and  then  went  on  to  say  they  were  not  painted. 
The  estimate  is  specific,  Your  Honor,  in  the  second  para¬ 
graph  of  page  five,  the  statement  that  “It  is  understood 
the  shutters  on  front  of  building  will  be  nailed  back.” 

THE  COURT:  Yes;  I  see  it. 

MR.  BERNSTEIN :  The  fourth  line. 

THE  COURT:  “It  is  understood  the  shutters  on 
front  of  building  will  be  nailed  back.”  You  are  chal¬ 
lenging  the  statement  that  this  estimate  contemplated 
their  being  painted?  Is  that  it? 

MR.  BERNSTEIN :  That  is  right.  They  were  to  be 
nailed  back,  with  nails. 

THE  COURT:  I  think  the  point  you  raise  is  one  that 
must  be  cleared  up. 

(To  witness)  Where  do  you  find  the  proposition  that 
originally  it  was  to  be  painted? 

THE  WITNESS :  From  my  discussion  with  Mr.  Harry 
Jaffe,  first,  and  from  the  estimate  itself,  those  shutters 
that  were  not  to  be  painted  are  specifically  excluded  in 
two  instances,  in  two  rooms,  because  they  didn’t 

111  need  painting.  They  were  just  to  paint  the  wood¬ 
work,  and  in  those  two  instances  it  specifically  pro¬ 
vides  “not  including  shutters.” 
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If  Your  Honor  will  look  on  page  3  of  the  estimate, 
about  midway,  you  will  find  the  third  floor  front  east 
room,  and  the  last  line  under  that  caption,  “Woodwork, 
not  including  shutters,  to  be  painted.”  And  there  is  one 
other  instance  where  the  shutters  were  specifically  ex¬ 
cluded  because  they  didn’t  need  painting.  In  all  other 
instances  they  were  to  be  painted. 

THE  COURT:  Apparently  there  is  some  difference 
between  the  witness’  testimony  and  the  statement  here. 
You  will  just  have  to  deal  with  that  on  cross-examina¬ 
tion. 

•  •  #  • 

112  A  Third  floor  front  east  room.  Ceiling  and 
sidewalls  to  be  scraped.  Ceiling,  sidewalls,  and 

cornice  to  be  painted  three  coats.  Woodwork,  not  includ¬ 
ing  shutters,  to  be  painted  one  coat.  The  ceiling  wasn’t 
scraped.  The  ceiling,  instead  of  being  given  three  coats 
— the  ceiling  and  cornice,  instead  of  being  given  three 
coats,  were  given  only  one  coat.  The  sidewalls  were 
given  three  coats. 

In  this  case  it  is  specifically  provided  that  the  shut¬ 
ters  are  not  to  be  included;  so  that  in  this  room,  the 
third  floor  front  east  room,  the  shutters  were  not 
painted,  just  as  they  were  not  painted,  except  the  faces 
of  them,  in  any  of  the  rooms. 

*  •  •  • 

113  A  The  face  of  the  shutters  is  the  part  that  has 
no  louver  in  it;  and  the  shutter  fits  into  a  well  in 

the  side  of  the  window,  so.  And  this  part  that  has  no 
louver  in  it  is  the  face;  and  it  constitutes,  after  it  is 
closed,  this  side  of  the  window  frame. 

Q  Does  this  fold  back  into  a  recess  in  the  frame?  A 
Yes. 

Q  So  that  this  is  flush  with  the  other  woodwork  when 
it  is  folded  back?  A  It  is. 

•  •  •  • 
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114  THE  WITNESS:  The  painting  of  the  wood¬ 
work  included  the  entire  shutter,  unless  it  was 

specifically  excluded,  as  in  two  particular  rooms.  The 
window  frame  has  other  wood  on  it  that  required  paint¬ 
ing,  which  when  painted  would  be  entirely  different  from 
the  face  of  the  shutter  if  the  face  of  the  shutter  were  not 
painted. 

BY  MR.  EDGERTON : 

Q  So  that  in  your  interpretation  of  this  estimate, 
the  face  of  the  blind  was  part  of  the  woodwork  to  be 
painted,  even  though  the  shutter  was  excluded?  A  It 
wasn’t  only  my  interpretation.  That  was  specifically  dis¬ 
cussed  with  Mr.  Harry  Jaffe. 

Q  Yes.  A  That  where  the  shutters  were  to  be 

115  omitted,  the  face  was  to  be  painted,  of  course. 

Q  In  this  third  floor  front  east  room,  was  the 
face  of  the  shutters  in  this  room  painted?  A  The  face 
was  painted,  yes. 

Q  But  the  remainder  of  the  shutter  wasn’t  painted? 
A  Yes;  the  material  omissions  in  the  third  floor  front 
east  room  were  that  the  ceiling  wasn’t  scraped,  and  the 
ceiling  and  cornice  received  only  one  coat  of  paint  in¬ 
stead  of  three  coats  of  paint.  The  ceiling  had  canvas 
on  it  then  and  has  canvas  on  it  now. 

*  •  •  • 

116  Q  All  right,  sir.  Now  the  third  floor  front  west 

room.  A  The  third  floor  front  west  room.  Ceil¬ 
ing  and  sidewalls  to  be  scraped.  Ceiling,  sidewalls,  and 
cornice  to  be  painted  three  coats.  Woodwork  to  be 
painted  one  coat.  In  this  room  also  there  was  a  canvas 
covering  on  the  ceiling  that  was  painted  white,  and  the 
canvas  covering  wasn’t  removed,  and  instead  of  receiving 
the  three  coats  specified,  it  received  only  the  one  coat. 
The  cornice  also  received  only  one  coat  instead  of  three 
coats.  The  woodwork  which  was  to  be  painted  one  coat 
was  painted  one  coat,  except  for  the  shutters  that  were 
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in  that  room.  In  the  case  of  the  shutters,  only  the  face 
was  painted,  one  coat. 

Q  All  right,  sir.  Now  the  third  floor,  three  center 
closets,  to  be  converted  into  an  office.  A  In  that  case 
there  were  two  partitions,  one  across  the  entire  width  of 
the  closet,  which  was  a  fairly  substantial-sized  closet, 
about  14  by  14;  and  at  the  back  end  there  was  a  center 
partition  bisecting  it  again.  So  that  in  front  of  the  - 
closet  there  was  a  long,  narrow  closet,  and  in  the  back 
there  were  two  sort  of  square  ones. 

Those  partitions  were  to  have  been  removed  and  the 
big  closet  converted  into  an  office.  It  was  determined  it 
would  not  be  practicable  to  do  that,  because  of  no  out¬ 
side  air  and  it  would  be  too  expensive  to  draw  enough 
air  into  that  to  make  an  office  of  it.  So  it  was  re- 
117  tained  as  closets  and  the  partitions  were  left. 

The  ceiling  and  sidewalls  were  to  be  painted 
three  coats.  The  woodwork  was  to  be  painted  one  coat. 
The  ceiling  and  sidewalls  were  painted  only  two  coats, 
instead  of  three  coats.  In  fairness  to  the  painter,  where 
you  don’t  take  partitions  out  and  they  are  supposed  to  be 
taken  out,  of  course  you  have  more  surface  to  cover.  But 
I  assume  the  reason — well,  I  don’t  have  to  make  any 
assumptions  of  fact — but  they  only  painted,  what  re¬ 
mained,  two  coats  instead  of  three  coats. 

The  next  room  is  the  third  floor  rear  west  room. 

Q  Yes,  sir.  A  The  ceiling  and  sidewalls  were  to  be 
scraped,  and  the  ceiling,  side-walls,  and  cornice  were  to  be 
painted  three  coats,  and  the  woodwork  vras  to  be  painted 
one  coat.  The  ceiling  was  not  scraped  and  was  given 
only  one  coat,  as  was  the  cornice,  instead  of  three  coats. 
The  woodwork  was  painted  one  coat. 

That  was  a  rear  room  and  it  did  not  have  this  type  of 
shutter  in  it. 

The  third  floor  rear  toilet,  ceiling  and  sidewalls  to  be 
painted  two  coats  and  woodwork  to  be  painted  one  coat. 
That  was  done. 
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Third  floor  rear  east  room.  Ceiling  and  sidewalls  to 
be  scraped.  Ceiling  and  sidewalls  and  cornice  to  be 
painted  three  coats;  woodwork  to  be  painted  one 

118  coat.  The  ceiling  was,  again,  not  scraped.  It  had 
canvas  on  it  and  still  has  canvas  on  it,  and  was 

painted  only  one  coat,  as  was  the  cornice  painted  only 
one  coat  instead  of  the  three  coats  specified.  The  wood¬ 
work  was  painted  one  coat.  And  that  being  a  rear  room, 
it  did  not  have  these  shutters  in  it. 

Third  floor  center  hall  room — “Tapestry  to  be  re¬ 
moved;  then  ceiling,  sidewalls,  and  cornice  to  be  painted 
three  coats.  Woodwork  to  be  painted  one  coat.,,  The 
tapestry  in  that  center  hall,  in  the  hallway  on  the  third 
floor,  was  removed,  and  the  sidewalls  were  given  three 
coats  of  paint.  However,  the  ceiling  and  comice  were 
given  only  one  coat.  The  woodwork  was  painted,  one 
coat. 

Q  We  now  come  down  to  the  second  floor.  A  Yes, 
sir.  We  are  through  with  the  third  floor. 

Q  All  right,  sir.  A  The  second  floor  front  east  room. 
The  tapestry  was  to  be  removed;  then  the  ceiling,  comice, 
and  woodwork  to  be  painted  three  coats;  woodwork  and 
book  cases  to  be  painted  one  coat.  The  tapestry  in  that 
room  was  removed.  That  is  a  fairly  good-sized  room, 
and  it  was  fixed  up  as  a  library,  with  a  lot  of  shelves 
in  it.  It  also  had  a  lot  of  windows  in  it.  The  tapestry 
was  removed  and  the  walls  were  given  the  three  coats 
of  paint  as  specified.  However,  the  ceiling  and  the  cor¬ 
nice  were  given  only  one  coat  of  paint.  The  book  cases 
and  woodwork,  except  for  the  shutters,  were  given 

119  one  coat  of  paint.  And  in  that  room  there  are, 
I  think,  four  sets  of  shutters. 

•  •  t  • 

Your  Honor,  that  is  the  second  floor  front  east  room, 
and  it  has  a  bay  in  it,  with  three  windows,  and  one  win¬ 
dow  over  here,  and  bookcases  around  the  wall.  That 
room  is  14  feet  deep  at  one  side,  and  where  the  bay  is 
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it  is  19  feet.  And  it  is — I  don’t  have  the  width  of  this 
room  marked — but  it  is  approximately  25  feet  across. 
It  is  14  feet  deep  at  this  end,  and  where  the  bay  is,  19 
feet. 

The  ceiling  in  that  room  is  about  14  feet  high  and  it 
has  a  very  ornately  decorated  plaster  relief  cornice  in 
that  room.  And,  as  I  stated,  that  room  was  to  have 
three  coats,  according  to  the  estimate,  was  to  have  three 
coats  on  the  ceiling  and  cornice,  and  the  ceiling  and  cor¬ 
nice  received  only  one  coat;  and  the  four  sets  of 

120  shutters,  instead  of  being  entirely  painted,  were 
painted  only  on  the  face. 

•  •  •  • 

Q  Will  you  give  us  a  brief  description  of  that  room, 
Mr.  Tendler.  It  is  a  somewhat  unusual  room?  A  It  is 
a  somewhat  unusual  room.  That  was  the  large  drawing 
room  of  the  house  when  it  was  used  as  an  in-town  house. 
It  is  16  feet  wide  and  about  50  feet  long — 50  feet  and 
six  inches  long — and  the  ceiling  height  is  about  14  feet. 
It  runs  from  the  front  of  the  building  clear  through  to 
the  back  of  what  was  the  original  part  of  the  building, 
and  is  under  the  two  west  rooms  on  the  third  and  fourth 
floors.  It  is  almost  entirely  wood,  and  this  gold-colored 
oilcloth  or  sanitas.  There  are  big  blocks  of  sanitas  in 
wooden  frames. 

The  woodwork  comes  up  to  about  the  height  of  the 
jury  box  railing,  maybe  a  little  higher;  and  then  there 
is  a  wooden  frame,  as  wide  as  the  panel  between  the  two 
pillar-like  columns,  just  behind  the  jury  box,  and  runs 
up,  I  would  say,  about  four  inches  wide.  And  there  is 
just  one  of  those  sanitas,  oilcloth  panels  right  after  the 
other,  with  a  framing  of  about  four  inches  in  be- 

121  tween.  And  at  the  top  is  an  ornately  decorated 
cornice. 

First,  the  wall  itself  has  decoration  on  it,  little  squares ; 
and  the  squares,  I  would  say,  are  about  four-inch 
squares;  and  the  lines  of  the  squares  are  gold;  but  in  be- 
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tween  the  lines  is  the  regular  color  wall  plaster.  And 
it  runs  up  to  the  decoration  at  the  top  of  the  wall;  it 
runs  up  to  the  cornice,  which  is  an  overhanging  cornice, 
painted  the  same  color  as  the  rest  of  the  room,  except 
for  the  gold  trim  on  it.  That  border  on  the  wall  of  those 
squares  runs  all  the  way  around  the  entire  room,  that  is, 
16  feet  wide  and  50  feet  long.  So  that  there  are  133 
running  feet  of  that  border  just  above  the  panel. 

According  to  the  work  as  we  originally  described  it 
and  as  was  included  in  the  estimate,  that  gold  bro¬ 
caded  sanitas  or  oilcloth  was  to  be  washed,  and  the  light- 
painted  walls  in  and  outside  of  the  panels,  which  is  wood¬ 
work,  wooden  frame,  was  to  be  painted  one  coat,  not  in¬ 
cluding  any  gold  stripes  on  it.  The  light  woodwork  only, 
not  including  the  gold,  to  be  painted  one  coat. 

“The  above  does  not  include  any  work  on  the  ceil¬ 
ing.’  ’  Well,  no  work  was  done  on  the  ceiling.  The  wood¬ 
work  and  the  light-painted  walls,  the  woodwork  was 
painted  one  coat,  not  including  the  gold.  The  light- 
painted  walls,  which  is  the  part  above  the  wooden  frame, 
that  133  feet  of  wall,  that  has  a  decoration  on  it, 
122  those  little  squares,  wasn’t  painted  at  all. 

That  was  a  very  difficult  and  tedious  job  to 
paint  in  between  those  gold  lines  in  the  squares.  And 
Mr.  Harding  came  to  me  specifically  about  that  and  said 
“You  can  save  yourself  a  lot  of  money  if  you  will  per¬ 
mit  us  not  to  paint  in  between  those  squares.  We  will 
match  the  color  of  the  woodwork  that  we  are  going  to 
paint  as  close  as  we  can  to  the  old  color,  the  dirty  color 
of  the  wall  part  between  those  gold  lines,  and  it  won’t 
look  too  bad.  But  that  is  going  to  take  an  awful  long 
time  to  paint  in  between  those  gold  lines.  And  if  it  is 
okay  with  you,  we  will  not  paint  it.”  And  I  gave  him 
permission  not  to  paint  it,  with  the  understanding,  of 
course,  I  wouldn’t  be  paying  for  it. 

•  •  *  • 
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125  Q  All  right,  sir.  Now,  the  second  floor  large 
rear  room.  Will  you  describe  that  room,  Mr.  Tend- 

ler,  before  you  go  into  the  matter  of  the  estimate  of  the 
work  to  be  done? 

•  •  •  • 

126  This  room  is,  as  I  say,  24  by  40,  and  the  entire 
room  is  oak,  except  for  the  brocade  panels,  which 

are  approximately  the  same  size  as  the  panels  in  the 
drawing  room.  I  would  say  they  are  six  feet  wide  by 
eight  feet  high,  with  oak  frames,  oh,  I  would  say  a  foot, 
approximately,  between  each  panel.  In  trying  to  visual¬ 
ize  the  room,  I  would  say  there  were  four  panels  on 
each  of  the  long  walls  and  two  panels  on  each  of  the 
other  or  short  walls. 

Now,  that  brocade  was  to  be  dry-cleaned.  It  wasn’t 
dry-cleaned.  It  was  dusted  off  with  a  gum  ball,  a  spongy 
gum  ball,  just  wiped  down.  The  woodwork  and  wains¬ 
coting — 

127  Incidentally,  that  room  has  a  wooden  ceiling  also, 
an  oak,  wooden  ceiling,  with  beams,  oh,  I  would 

say  about  12  inches,  they  drop  down  off  of  the  upper¬ 
most  part  of  the  ceiling  about  12  inches,  and  they  are 
about  12  inches  across.  I  don’t  know  how  many  there 
are  of  those  beams;  but  my  estimate  would  be  about  five 
or  six  of  those  beams.  Also  the  entire  room  is  of  oak. 

The  woodwork  and  the  wainscoting  was  to  be  washed 
with  solvent,  and  then  flat-varnished,  one  coat. 

•  •  •  • 

The  woodwork  in  that  room  wasn’t  washed  with 
solvent,  nor  was  it  given  a  coat  of  flat  varnish.  In  other 
words,  they  did  nothing  at  all  with  that  wide  expanse 
of  woodwork,  except  at  the  very  base  w’here  it  had  been 
discolored,  they  put  a  little  stain  on  it  to  try  to  match 
the  old  color  of  the  other  varnish  above.  That  was  done 
at  the  suggestion  of  Mr.  Harding,  who  came  to  me,  when 
he  got  to  that  phase  of  the  job,  and  he  said  “This  is  a 
terrible  job.  It  is  going  to  take  an  awful  lot  of  time 
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and  cost  you  an  awful  lot  of  money.”  He  said, 

128  4 ‘My  suggestion  to  you  is  that  you  permit  me  to 
stain  the  discolored  part,  and  then  take  a  look  at 

it.” 

And  I  okayed  that  and  said  “Go  ahead  and  put  your 
stain  on  and  we  will  take  a  look  at  it.”  And  he  put 
the  stain  on  and  I  took  a  look  at  it,  and  it  wasn’t  too 
bad.  I  mean,  you  can  see  it  was  stained.  It  didn’t  blend 
exactly.  But  for  the  purposes  required,  it  was  satisfac¬ 
tory  ;  it  satisfied  the  tenants. 

No  other  work  was  done  on  the  woodwork  in  that  room 
at-  all.  As  a  matter  of  fact,  on  the  window  sills,  where 
the  weather  had  taken  otf  most  of  the  varnish,  they  were 
even  not  touched  at  all.  They  could  have  stood  a  coat 
of  varnish  for  protective  purposes,  not  for  appearance, 
but  for  protective  purposes.  But  they  didn’t  even  put  a 
coat  of  varnish  on  the  window  sills.  The  tenants  them¬ 
selves,  after  they  moved  in,  had  a  man  who  worked  at 
the  home  of  one  of  the  engineers,  one  of  the  radio  engi¬ 
neers,  come  down  and  wash  the  woodwork  so  that  it 
became  clean.  He  washed  it  as  far  as  the  comice,  and 
he  cleaned  up  the  window  sills  and  window  frames;  but 
he  did  not  wash  the  ceiling.  The  ceiling  is  still  in  the 
same  condition.  There  is  a  solid  oak  ceiling  all 

129  the  way  over  the  entire  room.  24  feet  by  40  feet, 
in  the  condition  it  was  when  we  first  took  posses¬ 
sion. 

MR.  BERNSTEIN:  Again  may  I  ask  the  Court  if  I 
may  inquire  of  the  witness  as  to  whether  with  respect 
to  the  ceiling,  which  admittedly  wasn’t  done,  whether  he 
is  stating  that  the  specifications  called  for  anything  to  be 
done  on  the  ceiling. 

THE  COURT:  I  am  assuming  he  is  testifying  now 
to  changes  from  the  original  estimate.  Is  that  correct? 

THE  WITNESS :  That  is  correct. 

THE  COURT:  That  the  original  estimates  called  for 
work  on  this  which  wasn’t  done. 
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MR.  BERNSTEIN:  Again,  Your  Honor,  may  I  call 
your  attention  to  the  fact  that  the  ceiling  is  specified  in 
the  other  rooms,  but  is  not  specified  in  this  room? 

•  •  •  • 

THE  WITNESS:  If  Your  Honor  please,  I  would  like 
to  correct  my  testimony  with  respect  to  this  large  oak 
room,  if  I  may  be  permitted  to,  please. 

THE  COURT :  All  right. 

THE  WITNESS:  I  testified  there  was  no  cleaning 
of  the  woodwork  in  this  large  oak  room.  My 

130  testimony  should  be  that  I  did  not  see  any  clean¬ 
ing  of  the  woodwork  being  done  in  that  room, 

other  than  by  the  man  who  was  employed  by  the  tenant. 
I  did  see  the  stain  applied  to  the  base  of  the  wood¬ 
work,  around  the  floor.  I  think  that  if  any  cleaning 
would  have  been  done  on  the  woodwork  in  the  oak  room, 
I  would  have  seen  it,  because  I  was  there  every  day. 

*  •  •  • 

A  The  fact  that  the  window  sills  in  that  room 
were  not  cleaned  or  varnished,  I  know  that,  be- 

131  cause  you  can  tell  by  looking  at  it  that  it  was  just 
raw.  And  as  stated,  the  man  employed  by  the 

tenant  cleaned  the  woodwork  in  the  oak  room;  and  I 
could  tell,  after  he  had  cleaned  it,  that  it  had  been 
cleaned.  But  I  cannot  tell  that — 

MR.  BERNSTEIN :  If  I  may  interrupt,  I  think  this 
is  argumentative.  His  counsel  will  have  opportunity  to 
argue  to  the  jury  the  inference  on  this. 

•  •  •  • 

Q  Did  you  have  any  conversation  with  Mr.  Harry 
Jaffe  with  respect  to  the  ceiling  at  the  time  the  estimate 
was  furnished  or  prior  to  that  time?  A  While  we  were 
discussing  it,  before  the  estimate  was  made,  and 
while  we  were  discussing  the  job  as  a  whole,  the 

132  ceiling  was  discussed  and  it  was  indicated  it  was 
dirty  and  needed  cleaning  and  it  would  be  var- 
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nished.  And  after  the  job  had  started,  Mr.  Harding  dis¬ 
cussed  it  with  me  and  said  he  was  going  to  clean  it  and 
varnish  it;  but  that  was  never  done.  He  did  come  to 
me  and  asked  me  about  the  ceiling,  would  it  be  necessary 
to  varnish  it.  And  I  said  * ‘  Let  us  clean  it  first  and  then 
we  will  see.”  But  it  was  never  cleaned.  And  conse¬ 
quently  it  was  never  varnished;  and  none  of  the  wood¬ 
work  in  that  room  was  varnished.  There  was  some  stain 
applied  for  about  six  or  eight  inches  off  the  floor.  That 
is  the  only  paint  or  varnish  of  any  kind  that  was  applied. 

Q  All  right,  sir.  I  guess  that  concludes  that  room. 
Will  you  now  go  to  the  second  floor  rear  west  small 
room.  A  The  second  floor  rear  west  small  room  is  a  room 
just  off  of  the  oak-paneled  room,  which  was  a  small  room 
and  was  used  as  a  butler’s  pantry  at  one  time.  But  the 
British  used  it  as  an  office,  and  it  is  now  being  used  as 
a  storeroom  and  office.  The  size  of  that  room  is  11% 
by  12.  That  room  provided  the  “Ceiling  and  sidewalls 
to  be  painted  three  coats.  Woodwork  to  be  painted  one 
coat.  The  above  does  not  include  any  work  on  the  ceil¬ 
ing.”  The  sidewalls  only  were  painted,  and  they  re¬ 
ceived,  instead  of  three  coats,  only  two  coats.  The  ceil¬ 
ing  wasn’t  painted  at  all.  The  woodwork  was  painted 
one  coat. 

Q  All  right,  sir.  That  concludes  the  second 
133  floor.  Now  let  us  go  down  to  the  first  floor.  The 
first  floor  front  east  room.  A  The  first  floor 
front  east  room,  sidewalls  only  to  be  painted,  two  coats. 
Woodwork  and  base,  not  including  shutters,  to  be  painted 
one  coat.  That  is  the  only  other  instance  where  the  shut¬ 
ters  were  specifically  excluded. 

The  sidewalls  were  painted  two  coats.  The  ceiling 
wasn’t  painted;  it  wasn’t  to  apply.  And  the  shutters 
were  not  painted  and  the  woodwork  was  painted  one 
coat. 

Q  All  right,  sir.  The  first  floor  front  west  room.  A 
The  first  floor  front  west  room,  ceiling  and  sidewalls  to 
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be  scraped.  Ceiling,  sidewalls,  and  cornice  to  be  painted 
three  coats.  Woodwork  to  be  painted  one  coat.  The 
ceiling  wasn’t  scraped.  It  had  a  canvas  on  it,  and  paint 
on  the  canvas,  white  paint.  The  canvas  is  still  there 
and  is  still  white.  The  canvas  wasn’t  removed,  nor  was 
it  painted. 

Sidewalls  and  cornice  to  be  painted  three  coats.  The 
cornice  wasn’t  painted.  The  sidewalls  were  painted  three 
coats  and  scraped.  The  shutters  in  that  room  were  not 
painted,  except  the  face. 

The  next  thing  is  the  first  floor  clothes  closet,  ceiling, 
sidewalls,  and  woodwork  to  be  painted  two  coats.  That 
was  painted  one  coat  instead  of  two  coats.  That  is  a 
fair-sized  closet,  I  would  say  probably  six  by  16. 

I  can  testify  a  little  more  exactly  by  looking  at  this 

134  plan.  That  is  six  and  a  quarter  by  ten  and  three 
quarters.  On  the  first  floor  the  ceiling  heights  are 

nine  feet  ten  inches.  On  the  second  floor  the  ceiling 
heights  were  15  feet.  On  the  third  floor  the  ceiling 
heights  were  14  feet  10  inches;  and  on  the  fourth  floor 
the  ceiling  heights  were  11  feet  10  inches. 

•  •  •  • 

135  A  *  *  *  The  first  floor  passage  hall,  ceiling  and 
sidewalls  to  be  painted  two  coats.  Woodwork  to  be 

painted  one  coat.  Closet  to  be  painted  two  coats.  The 
ceiling  was  painted  only  one  coat;  and  the  closet,  which 
also  was  to  receive  two  coats,  was  painted  only  one  coat. 
That  closet  is  seven  and  a  half  by  ten  feet. 

•  •  •  • 

138  Q  Did  you  reach  any  understanding  with  Mr. 

Jaffe  about  how  much  would  be  added  to  the 
plumber’s  bill  for  the  work?  A  He  said  that  would  be 
okav.  He  agreed  to  that. 

Q  Will  you  tell  us  again,  what  that  agreement  was? 
A  He  agreed  only  five  per  cent  wrould  be  added  to  the 
plumber’s  bill. 
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•  •  •  • 

141  Q  Did  you  have  any  subsequent  conversation 
then  with  Mr.  Jaffe  when  he  returned,  about  the 
flooring  work?  A  Yes.  I  called  it  to  his  attention; 
and  he  said  since  I  had  a  flooring  man  and  he  didn’t 
have  any  flooring  man  and  didn’t  do  that  work,  and  I 
had  made  my  deal  with  this  fellow,  he  was  perfectly 
willing  to  let  it  go  on  the  same  basis  the  plumber  worked 
on;  and  I  was  perfectly  willing  to  have  him  pay  the  bill 
and  give  him  five  per  cent  above  that.  He  said  that  was 
satisfactory.  As  a  matter  of  fact,  he  appreciated  it,  be¬ 
cause  he  had  nothing  to  do  with  the  flooring,  and  my 
contract  was  made  with  the  flooring  man.  He  thought 
I  was  very  nice  for  not  taking  advantage  of  their  absence. 

•  •  •  • 

151  Q  I  hand  you  a  letter  on  the  letterhead  of  the 
Jaffe  Company,  dated  March  4,  1946.  Is  this  the 

written  communication  you  received  from  Mr.  Harry 
Jatfe  with  respect  to  the  work  to  be  done  on  the  1637 
Underwood  Street?  A  That  is. 

•  •  •  • 

152  MR.  EDG-ERTON :  Ladies  and  gentlemen  of 
the  jury,  Defendant’s  Exhibit  4  is  a  letter  on 

the  Jaffe  Company  letterhead,  addressed  to  Mr.  Tend- 
ler — 

“In  accordance  with  verbal  agreement,  we  are  pro¬ 
ceeding  with  the  following  work  at  house  No.  1637  Under¬ 
wood  Street,  N.  W. 

“All  rooms,  bathrooms,  closets  and  halls  of  1st  and 
2d  floor — ceiling,  sidewalls,  and  woodwork,  where  now 
painted,  to  be  repainted,  two  coats. 

“Kitchen — ceiling,  sidewalls,  and  cabinets  only  to  be 
painted,  two  coats. 

“Basement  maid’s  room:  Ceiling  and  two  doors  only, 
to  be  painted,  two  coats. 

153  “Basement  maid’s  bathroom:  Ceiling,  sidewalls, 
and  woodwork  to  be  painted,  one  coat. 
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“Basement  laundry  room:  ceiling,  sidewalls,  and  wood¬ 
work  to  be  painted,  two  coats. 

“Basement  passage  hall:  Ceiling,  sidewalls,  and  wood¬ 
work  to  be  painted,  two  coats. 

“Basement  north  maid’s  room:  Ceiling,  sidewalls,  and 
woodwork  to  be  painted,  two  coats. 

“Woodwork  on  exterior  of  front,  rear,  and  sides  of 
house  where  now  painted,  to  be  painted,  two  coats;  where 
now  stained  to  be  given  two  coats  Creosote  stain;  metal 
sash  to  be  painted. 

“We  do  not  include  any  varnished  woodwork  on  the 
interior  of  house. 

“All  of  the  above  work  to  be  done  for  the  sum  of 
ONE  THOUSAND,  FIVE  HUNDRED  DOLLARS 
($1,500.00). 

“Should  any  plaster  repair  be  necessary,  there  will  be 
an  additional  charge  for  this  work. 

“Thanking  you  for  this  opportunity  to  be  of  service, 
we  are 

“Very  truly  yours,  Jaffe  New  York  Decorating  Com¬ 
pany,  by  Harry  R.  Jaffe.” 

•  •  •  • 

155  Q  Did  you  receive  any  response  from  the  Jaffe 
Company  in  answer  to  your  letter?  A  Yes,  I  did. 

Q  What  was  the  nature  of  the  response?  A  Harry 
Jaffe  came  down  to  my  office  the  morning  after  I  sent 
that  letter,  and  said  that  that  job  wasn’t  taken  on  a 
time  and  material  basis,  and  that  he  was  going  to  take 
his  men  off  the  job  if  I  insisted  it  was  taken  on  a 
time  and  material  basis. 

Q  And  what  did  you  tell  him?  A  I  told  him  that 
that  was  our  agreement,  and  that  if  he  chose  to  do  so, 
to  take  his  men  off  the  job,  that  was  his  responsibility; 
that  I  expected  him  to  live  up  to  his  agreement. 

156  Q  And  did  he  take  the  men  off  the  job?  A  He 
did  not. 


97 


Q  They  continued  the  work  there  in  the  house?  A 
They  continued  to  work  at  the  house. 

•  •  •  • 

159  So  that  on  the  15th,  when  we  moved  in — and 
that  is  when  all  the  arrangements  were  made — the 

house  wasn’t  finished.  But  it  was  well  enough  along 
so  that  we  could  move  into  the  bedroom  floor  and  par¬ 
tially  on  the  living  room  floor.  The  men  were  still  there 
and  working.  Does  that  cover  it? 

•  •  •  • 

160  My  wife  had  been  urging  me  to  get  the  house 
part  disposed  of,  if  I  could;  and  I  stated  to  Henry 

Jaffe  that  we  would  like  to  settle  up  on  the  house  and 
would  prefer  not  to  have  any  dispute  about  the  house, 
and  that  I  would  be  glad  to  settle  with  him.  He  was 
clamoring  for  some  money,  and  wanted  some  money.  And 
I  said,  “I  wdll  be  glad  to  pay  you  for  the  house,  if  we 
can  come  to  the  proper  settlement,”  *  •  • 

So  I  said,  “Well,  instead  of  sticking  to  the  contract 
about  the  cost  plus,”  I  said,  “if  you  are  willing  to  take 
$1,500,  including  all  extras  you  have  had  to  do  on  the 
house,  for  all  the  work  called  for  by  the  estimate  and 
for  all  extras  and  all  touching  up,  I  will  be  glad  to  give 
you  $1,500.”  And  he  said  he  would  like  to  take  the 
$1,500,  and  I  gave  him  a  check  for  $1,500,  on  the  back  of 
which  I  put  the  terms  under  which  the  check  was  given. 

•  •  •  • 

Q  Mr.  Tendler,  I  hand  you  canceled  check  payable  to 
the  order  of  the  Jaffe  New  York  Decorating 

161  Company,  in  the  sum  of  $1,500.  Is  that  the  check 
you  gave  to  Mr.  Jaffe?  A  Yes;  this  is  the  check 

I  gave  to  Mr.  Jaffe. 

MR.  EDGERTON:  I  would  like  to  introduce  this  in 
evidence,  if  Your  Honor  please,  as  Defendant’s  Exhibit 
6  (handing  the  check  to  counsel  for  plaintiffs). 

THE  COURT :  Is  there  any  objection? 
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MR.  BERNSTEIN :  No  objection. 

THE  COURT :  Let  it  be  marked  and  admitted  as  De¬ 
fendant ’s  Exhibit  6. 

(Check  dated  March  18,  1946,  $1,500,  Tendler  to  the 
Jaffe  Company,  was  marked  and  received  in  evidence  as 
Defendant’s  Exhibit  No.  6.) 

MR.  EDGERTON:  (To  the  jury).  This  is  a  check 
drawn  on  the  Lincoln  National  Bank,  dated  March  18, 
1946,  to  the  order  of  Jaffe  New  York  Decorating  Com¬ 
pany,  in  the  amount  of  $1,500,  signed  by  Max  Tendler, 
endorsed  on  the  back  “For  painting  at  1637  Underwood 
Street,  N.  W.,  as  per  estimate,  including  extras.”  And 
that  bears  the  endorsement  of  the  Jaffe  New  York  Deco¬ 
rating  Company  and  was  deposited  for  collection. 

THE  WITNESS:  Not  deposited  for  collection.  It 
w^as  taken  to  the  bank  and  cashed,  before  I  had  a  chance 
to  get  there. 

•  •  •  • 

163  A  We  found  none  of  the  work  that  was  to  be 
done  in  the  basement  had  been  even  started.  We 

found  that  approximately  65  per  cent  of  the  work  that 
was  to  be  done  outside  had  not  been  accomplished.  We 
found  that  they  had  not  corrected  any  of  the  defects  that 
we  called  to  their  attention,  and  they  had  not  done  any 
of  the  touching  up  that  was  required  to  make  this  a 
workmanlike  job. 

•  •  •  • 

And  the  window — I  don’t  know  exactly  what  you  call 
them — the  top  and  the  bottom  of  the  window  had  rough- 
hewn  boards,  on  the  outside,  and  there  was  a  consider¬ 
able  amount  of  painting  to  be  done.  It  was  the  type  of 
painting  that  you  had  to  put  weather  resistant  ma- 

164  terials  on  it,  Creosote  paint  or  varnish;  and  that 
was  not  done.  About  60  per  cent  of  the  outside 

wasn’t  done. 

I  might  say  that  these  boards  that  were  above  the  win¬ 
dows  and  underneath  the  windows  were  about  12  inches 
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wide  and  stretched  across  the  windows.  And  I  believe 
they  extended  beyond  the  sides  of  the  windows.  I  think 
those  boards  were  not  there  for  support  but  were  there 
for  decoration  purposes. 

Q  Was  the  work  on  the  first  and  second  floors  com¬ 
pleted  in  accordance  with  the  estimate?  A  Except  for 
small  places  where  they  just  missed  painting.  One  win¬ 
dow  sash  had  not  been  painted.  It  was  completed,  but 
not  in  a  satisfactory  manner  whatsoever. 

Q  I  was  going  to  ask  you  that.  What  about  the  qual¬ 
ity  of  the  work  that  was  done?  A  The  quality  of  the 
work  that  was  done  was  extremely  poor  all  the  way 
throughout.  I  would  be  glad  to  particularize. 

Q  Yes;  all  right.  A  They  never  did  finish  painting 
the  ceilings.  They  painted  one  coat  of  white  on  it,  I 
imagine.  But  you  could  see  through  the  coat  they 
painted  over  the  blue.  You  could  see  through  the  coat 
they  put  on  there  and  you  could  see  these  large  blotches 
of  blue.  That  was  true  both  in  the  hallway  and  in  the 
living  room,  where  the  painter  had  first  painted  the 
blue  and  painted  over  it. 

Taking  the  first  floor,  in  the  breakfast  room  there 
165  was  a  sort  of  a  tan,  a  light  tan;  and  aside  from 
dripping  light  tan  paint  on  a  varnished  window 
sill,  which  they  never  cleaned  off,  and  not  doing  a  care¬ 
ful  job  in  cutting  out  the  metal — there  was  metal  sash, 
metal  windows — they  missed  a  lot  of  the  metal  when 
they  painted;  it  was  just  bare  of  paint — the  walls  had 
two  hues  on  it.  It  wasn’t  a  clean  tan.  It  was  a  little 
darker  in  parts,  where  they  hadn’t  covered  it  properly. 

The  kitchen,  there  was  a  rubber  band  hanging  on  the 
knob  of  one  of  the  cabinets.  They  didn’t  bother  taking 
the  rubber  band  off  and  just  painted  over  that,  and  the 
paint  was  too  thick  and  it  took  an  awfully  long  time  to 
harden.  And  in  the  ceiling  of  the  kitchen  the  paint  blis¬ 
tered.  There  were  tremendous  blisters.  And  eventually 
in  a  month  or  two  it  peeled  off. 
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There  was  to  be  some  touching  up  of  that  plaster  in 
the  kitchen,  too,  and  they  didn’t  touch  up  the  plaster  at 
all.  If  they  did  touch  up  the  plaster,  they  did  such  a 
poor  job  that  it  was  very  rough.  And  in  the  kitchen, 
also,  this  was  perceptible:  Where  there  had  been  old 
paint,  it  wasn’t  sanded  down  to  make  it  level  with  the 
plaster.  There  was  just  the  old  ridge  still  there  over 
the  kitchen — the  cabinets,  the  walls,  and  the  ceiling — and 
that  was  true  also  of  the  bathroom.  It  seems  wherever 
they  put  a  high-gloss  paint,  there  had  been  some  peel¬ 
ing  before  they  painted.  And  instead  of  smoothing  it 
down,  sanding  it  down,  they  just  painted  on  it 
166  just  as  it  was.  And  in  some  rooms  there  were 
blisters  in  the  paint  before  they  started  painting, 
and  they  didn’t  scrape  off  those  blisters  or  sand  them  at 
all.  And  in  all  of  the  bathrooms  where  they  put  these 
high-gloss  paints,  it  wasn’t  a  one-tone  thing  but  it  looked 
like  several  tones,  where  the  paint  didn’t  cover  it.  I 
don’t  know  whether  they  put  one  coat  on  or  two;  but, 
anyhow,  whatever  they  put  on  wasn’t  enough  to  cover  it 
and  give  it  even  color. 

There  was  an  arched  entrance,  a  small  arched  entrance 
to  the  living  room,  and  a  small  arched  entrance  to  the 
dining  room;  and  the  paint  had  run  to  the  edge  of  the 
arch,  and  balls  or  globules  of  paint  accumulated  there 
in  an  irregular  wrav  and  were  hanging  there  and  dried 
in  that  way.  The  same  was  true  of  the  dining  room. 

There  w^as  a  bay  window  in  the  dining  room,  but  it 
wasn’t  an  arch,  but  a  straight-across  bay;  and  at  that 
point,  perceptibly,  there  w’ere  these  accumulations  of 
large  globules  of  paint  never  wiped  off,  allowed  to  run 
there  and  dry  there. 

In  our  bedroom,  which  was  painted  gray,  there  was 
a  bad  plaster  situation  when  we  took  the  house,  and  that 
was  supposed  to  be  repaired.  It  ran  pretty  near  across 
the  whole  room,  and  the  plaster  was  supposed  to  be 
tom  out  and  replaced.  I  don’t  know  whether  the  plaster 
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was;  I  think  there  was  some  touching  up  done  on  that 
plaster.  But  it  appeared  worse  than  it  was  before  it 
was  supposed  to  have  been  fixed.  As  a  matter 
167  of  fact,  we  sold  the  house  later  on,  and  before 
we  even  attempted  to  sell  it,  we  had  that  plaster 
job  re-done  and  had  a  large  portion  of  the  plaster  tom 
out  of  the  ceiling  in  our  bedroom  and  replaced,  and  then 
it  was  much  more  acceptable,  smoother. 

In  the  bathrooms  paint  had  dripped  on  all  the  tiling, 
and  there  was  absolutely  no  attempt  to  scrape  or  wipe 
any  of  that  paint  up.  And  the  same  was  true  of  the  win¬ 
dows,  where  paint  splashed  on  the  window  panes.  There  • 
was  absolutely  no  attempt  to  scrape  that  off  or  clean  off 
the  windows.  We  had  to  have  some  people  come  up 
and  scrape  for  several  davs  to  get  all  those  drippings 
off. 

There  was  a  hallway  leading  from  the  second  floor  to 
the  attic  that  had  been  painted  before,  and  the  hallway 
door  jamb.  There  was  no  door  there.  But  the  frame 
of  that  opening  was  painted  on  one  side  but  not  painted 
on  the  other.  They  didn’t  put  any  paint  on  it  at  all. 
And  there  were  several  windows  on  the  attic  floor  that 
were  just  not  painted  at  all. 

Q  Mr.  Tendler,  I  understand  you  moved  in  the  house 
on  the  15th?  A  The  15th. 

Q  And  this  check  was  dated  the  18th?  A  Yes. 

•  *  •  • 

169  Incidentally,  I  came  down  with  pneumonia  dur¬ 
ing  the  latter  part  of  December,  as  a  result  of 
being  around  the  cold  building  down  there  at  K  Street, 
around  Christmas,  and  running  to  the  hospital,  and  was 
in  bed. 

•  •  •  • 

173  A  Yes;  we  had  further  discussions.  I  think  I 
complained  about  the  work  and  the  fact  that  they 
had  taken  the  check  without  completing  the  work.  And 
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I  asked  them  to  give  me  the  check  back,  or  to  give  me 
the  money  back.  And  in  lieu  of  giving  me  the  money 
back,  they  said  they  would  send  two  men  out  for  four 
days  to  finish  the  job.  And  I  told  them  I  didn’t  know 
how  many  men  would  take  how  many  days  to  finish  the 
job;  that  they  should  come  back  and  finish  the  job  or 
else  give  me  my  check  back,  and  do  the  job  right.  They 
said  the  best  they  would  do  was  to  give  me  two  men 
for  four  days.  And  I  suppose  it  would  have  been  better 
to  take  the  two  men  for  four  days  than  what  I  got  now; 
but  I  thought  at  that  time  it  was  their  responsibility  to 
finish  the  job,  no  matter  how  many  men  it  took. 

MR.  BERNSTEIN:  Your  Honor,  what  he 
174  thought  and  what  would  have  been  better,  I  sug¬ 
gest  again  that  is  not  testimony. 

THE  COURT :  Mr.  Bernstein,  we  are  having  the  diffi¬ 
culty  of  a  witness  who  is  habitually  counseling,  and  it  is 
hard  to  keep  comments  out  of  his  testimony.  We  will 
have  to  bear  with  it,  I  think.  I  have  done  the  best  I 
know  how. 

•  •  •  • 

THE  COURT:  Let  me  see  it.  (The  letter  was  handed 
up.) 

Come  to  the  bench. 

(At  the  bench:) 

•  •  •  • 

176  THE  COURT:  Usually  in  such  a  thing  as  this, 
where  we  have  dumped  everything  else  in  the  pic¬ 
ture,  we  ought  to  let  it  come  into  the  case.  It  certainly 
is  clear  now  why  Judge  McGuire  thought  it  should  be 
tried  by  special  master. 

•  •  •  • 

178  A  No,  sir;  it  was  all  carpentry  work,  a  lot  of 
small  items.  I  would  say  the  amount  of  carpentry 
work  contemplated  by  the  estimate  was  somewhat  more  in 
quantity,  and  quality,  than  the  carpentry  work  per- 
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formed.  However,  the  bill — I  believe  the  estimate  was 
six  hundred  and  some  dollars.  May  I  have  the  estimate? 

Q  Six  hundred  twenty-four  dollars,  under  the  esti-  . 
mate.  A  And  the  total  of  the  charges  made  for  car¬ 
pentry  items  in  the  bill  was  way  over  $1,200,  almost  twice 
as  much.  And  as  far  as  the  plumbing  work  was  con¬ 
cerned,  the  plumbing  work  outlined  in  the  estimate  was 
very  much  greater  than  the  plumbing  work  actually  per¬ 
formed.  And  I  think  the  charges  for  plumbing  work 
in  the  bill  were  in  excess  of  the  estimated  charges  for 
more  work  under  the  estimate. 

t  •  •  • 


182  Cross  Examination 
BY  MR.  BERNSTEIN : 

Q  Mr.  Tendler,  let  us  start  at  the  beginning  of  your 
direct  testimony.  If  I  copied  correctly  what  you  said 
yesterday,  you  were  discussing  the  fact  that  after  re¬ 
ceiving  the  estimate  dated  December  6  on  the  K  Street 
property,  you  discussed  with  Harry  Jaffe  the  cost-plus 
idea,  and  if  I  understood  you  correctly  you  said  that — 
A  He  first  broached  it  to  me,  because  he  didn’t  want 
to  make  another  estimate. 

Q  He  first  broached  it  to  you,  and  I  think  you  said 
you  were  reluctant  to  enter  into  it,  but  that  you 

183  did.  A  Yes. 

Q  Is  that  correct?  A  Yes. 

Q  Are  you  sure  of  that  arrangement,  cost  plus,  and 
the  fact  that  Mr.  Jaffe  broached  it  to  you?  A  Yes,  I 
am  sure  of  it. 

Q  That  is  your  testimony  at  this  trial?  A  That  is 
my  testimony. 

Q  Do  you  remember,  Mr.  Tendler,  testifying  at  the 
lengthy  hearings  before  the  master  in  this  case?  A  Oh, 
sure. 
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Q  And  you  remember  telling  him  about  the  cost  plus? 
A  I  gave  testimony  concerning  it. 

Q  I  am  reading  you — for  your  counsel’s  benefit,  from 
pages  358  and  359  of  the  transcript  taken  before  the 
master — where  your  counsel,  Mr.  Hannan,  is  then  ques¬ 
tioning  you  on  direct  examination,  and  I  ask  you  whether 
this  w^as  your  testimony  on  that  occasion  before  the  mas¬ 
ter,  last  year : 

“Question:  And  what  was  the  conversation  that  you 
had  with  Mr.  Jaffe” — referring  to  Harry  Jaffe. 

And  your  answer : 

“I  think  we — I  told  him  I  had  gotten  other  estimates 
from  these  people  and  one,  at  least,  was  less  than  his. 

“I  told  him  that  notwithstanding  that  I  would 
184  like  him  to  do  the  work  because  I  thought  he  would 
work  with  me  and  save  me  some  money  on  it. 

“I  told  him  that  I  had  been  offered  the  job  at  time 
and  material,  plus  twenty  per  cent  for  over  head  and  ten 
per  cent  for  profit  and  since  I  was  just  out  of  the  Service 
and  did  not  have  much  money  I  wondered  if  he  would 
do  it  for  time  and  material  and  twenty  per  cent  over¬ 
head  and  five  per  cent  profit,  and  he  said  that  he  would.” 

Was  that  your  testimony  before  the  master? 

A  Yes,  it  was. 

•  •  •  • 

187  THE  COURT:  Yes;  one  means  one  thing  and 
one  another.  And  if  it  is  intended  to  impeach 
his  testimony,  I  want  it  put  in.  I  don’t  Tyant  us  to  con- 
some  too  much  time  with  trying  the  case  that  was  tried 
before  the  master,  if  I  can  help  it. 

•  #  •  • 

191  BY  MR.  BERNSTEIN : 

Q  Starting  wdth  some  of  the  most  recent  testi¬ 
mony  and  vrorking  backwards,  see  if  we  can  get  this 
Underwood  Street  house  out  of  the  picture.  Starting 
with  that  house,  you  produced  a  letter  asking  for  a  break¬ 
down  on  costs,  the  letter  being  dated  and  sent  after  the 
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house  was  completed;  and  I  believe  you  testified  you 
never  have  received  any  breakdown  on  the  Underwood 
Street  house.  Is  that  correct?  A  Yes,  of  labor  and 
material,  under  that  agreement. 

Q  You  have  never  received  it?  A  I  have  never  re¬ 
ceived  it. 

Q  To  this  day?  A  To  this  day. 

Q  Do  you  remember  in  the  course  of  this  very  case 
issuing  a  subpoena  through  your  counsel  for  the 

192  records  of  the  Jaffe  Company,  about  two  or  three 
years  ago  or  more,  and  your  counsel  and  another 

party — it  may  have  been  an  auditor;  I  don’t  know — going 
up  to  the  Jaffe  Company  and  going  through  their  books 
completely?  A  No,  I  don’t  remember. 

Q  You  don’t  remember  that  at  all?  A  Going 
through  their  books  completely? 

Q  Would  you  say  that  was  never  done?  A  That 
was  never  done. 

Q  Your  counsel  and  yourself  never  went  up  to  the 
Jaffe  Company  and  went  through  their  books  with  re¬ 
spect  to  the  1703  K  Street  job  and  the  1637  Underwood 
Street  job,  and  the  books  were  opened  up  to  them?  A 
We  had  some  sort  of  an  examination  of  certain  witnesses 
at  the  Jaffe  office  some  time  ago,  at  which  certain  records 
or  cards  were  produced;  and  certain  records  or  cards, 
which  were  requested,  were  not  produced. 

Q  What  records  or  cards  were  produced?  A  But 
the  Jaffes  have  never  supplied  me  with  a  breakdown  of 
costs  of  labor  and  material  on  the  Underwood  Street  job 
or  the  1703  K  Street. 

Q  You  said  certain  cards  were  produced.  What  cards 
were  produced  on  that  occasion?  A  I  think  a  list  of  the 
work  that  was  done  at  the  1703  K  Street  are  the  cards 
that  were  produced  on  that  occasion. 

193  Q  Isn’t  it  a  fact  that  both  at  that  meeting  and 
on  a  subsequent  occasion  arranged  between  counsel 

that  your  counsel  was  given  complete  access  and  spent 


106 


several  hours  going  over  the  complete  wage  records  of 
the  Jaffe  employees  for  the  periods  involved  when  they 
■were  doing  the  -work  on  K  Street  and  on  Underwood 
Street?  Isn’t  that  a  fact?  A  When  you  use  the  word 
“complete,”  I  will  have  to  say  no. 

Q  Then  the  records  Jaffe  produced,  you  say  weren’t 
complete?  A  Jaffe  never  did  say  they  were  complete. 
They  had  some  records  they  had  lost,  and  some  you  your¬ 
self  couldn’t  find,  with  respect  to  a  very  critical  period 
in  the  progress  of  the  work  at  1703  K  Street. 

Q  I  said  records  were  lost?  A  You  said  you  brought 
them  to  the  hearing  and  you  couldn’t  find  them. 

Q  Isn’t  it  a  fact  that  what  you  say  occurred  at  the 
master’s  a  year  ago,  and  the  records  disappeared  from 
the  master’s  table?  A  You  said  you  couldn’t  find  them. 

Q  I  said  two  or  three  years  ago.  Isn’t  the  fact  that 
two  or  three  years  ago  you  and  your  counsel  were  given 
access  to  certain  wage  records  of  the  Jaffe  Company  for 
the  period  involved,  when  they  were  working  on  the 
194  K  Street  property  and  when  they  were  working 
on  your  home?  A  No,  it  isn’t  a  fact. 

Q  It  isn’t  a  fact?  A  We  were  not  given  free  access 
to  any  wage  records  at  the  Jaffe  Company. 

Q  Are  you  willing  for  your  prior  counsel  to  come  in 
and  testify  in  that  matter?  A  Why  sure. 

Q  Will  you  waive  your  privilege?  A  I  will  waive 
anything  you  want  me  to  waive,  Mr.  Bernstein. 

Q  Have  you  ever  been  furnished  by  the  Jaffe  Com¬ 
pany,  or  by  their  counsel  or  anyone  connected  with  them, 
any  type  of  summary  sheets  indicating  a  breakdown  of 
the  labor,  the  materials,  the  men  who  worked,  those  who 
vrorked  on  the  K  Street  job  or  on  the  Underwood  Street 
job?  A  You,  I  believe,  furnished  my  counsel  with  w^hat 
you  termed  a  reconstructed  cost  record,  which  you  said 
wasn’t  the  actual  cost  of  the  labor  or  material.  With 
regard  to  the  time,  in  the  time  sheets  that  you  supplied, 
and  which  I  believe  are  here,  except  for  those  parts 
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which  you  say  are  missing,  there  was  no  segregation 
of  the  time  put  in  on  the  work  that  was  performed  for 
me  at  1703  K  Street,  Northwest,  and  the  work  that  was 
performed  for  the  tenants  by  the  Jaffes  at  the  same 
time  and  at  the  same  place. 

195  Q  I  didn’t  ask  you  that  question.  The  answer, 
I  take  it,  is  yes  you  were  furnished  the  records. 

THE  COURT :  Wait  a  minute,  gentlemen. 

BY  MB.  BERNSTEIN: 

Q  I  take  it  you  were  furnished  such  records,  but  -you 
complain  they  were  not  broken  down  properly?  A  No; 
I  stated  you  furnished  a  list  of  figures  which  you  said 
were  reconstructed  cost  records,  whatever  that  means, 
but  were  not  the  actual  cost  records. 

Q  And  what  vras  the  explanation  given  you  when 
those  were  furnished,  by  me?  A  I  don’t  think  you  fur¬ 
nished  them  to  me;  but  you  made  several  statements 
about  them. 

Q  And  what  were  the  statements  made?  A  One  I 
remember  was  “They  are  not  the  actual  cost  records,  but 
reconstructed  cost  records.” 

Q  Isn’t  it  a  fact  that  in  the  special  master’s  pro¬ 
ceedings  and  on  other  occasions  I  explained  that  the 
Jaffe  Company  kept  no  cost  records,  never  having  done 
cost  plus  'work;  but  since  you  wanted  this  material,  we 
had  done  our  best  to  reconstruct  what  those  costs  were? 
Isn’t  that  in  fact  the  explanation  given?  A  I  don’t  re¬ 
member  that  that  was  the  explanation  given. 

Q  You  don’t  remember  that?  A  That  that  was  the 
explanation  given. 

196  Q  Do  you  remember  my  explaining  that  to  the 
master,  and  it  was  transcribed  in  the  master’s 

hearings?  A  I  think  you  made  some  statements  about 
that  fact. 

Q  To  that  effect?  A  To  the  effect  that  these  were 
not  the  actual  cost  records,  but  were  reconstructed  cost 
records. 
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Q  I  did  make  some  statement  to  that  effect  A  That 
is  what  you  said.  To  the  best  of  my  recollection,  that  is 
what  you  said. 

Q  Those  cost  records  w^e  furnished,  reconstructed  or 
otherwise,  however  you  want  to  describe  them,  did  carry 
the  names  of  all  the  workmen,  did  they  not,  purporting  to 
have  wrorked  on  your  jobs,  with  the  number  of  hours 
they  worked  next  to  them?  A  When  you  say  “all  of 
the  workmen, ”  I  don’t  know  how  accurate  they  are.  I 
didn’t  check  them  for  carrying  all  the  workmen.  They 
carried  names  of  the  workmen  purporting  to  be  work¬ 
men  who  worked  on  those  jobs,  both  the  1703  K  and  the 
Underwood  Street;  and,  as  I  pointed  out,  it  also  carried 
names  of  workmen  who  worked  for  other  people  at  those 
addresses. 

Q  So  that  the  answer  to  my  question  is  yes,  it  did 
carry  the  names  of  the  workmen  purported  to  work  there, 
and  the  hours.  A  Mr.  Bernstein,  when  you  say  “all  of 
the  workmen,”  I  have  to  qualify  my  answer  to  the 
197  extent  of  giving  the  correct  employees,  not  the 
incorrect  employees. 

Q  Then  it  carried  some  of  the  workmen  who  worked 
on  your  job,  and  with  the  hours.  A  I  say  it  carried 
names  of  workmen. 

THE  COURT:  Aren’t  we  quibbling? 

BY  MR.  BERNSTEIN: 

Q  Then  your  statement  made  earlier  on  direct  exam¬ 
ination  that  you  were  furnished  no  cost  information  is 
incorrect,  isn’t  it?  A  No,  it  isn’t  incorrect.  I  was  fur¬ 
nished  no  cost  information,  by  the  Jaffes  or  by  anyone, 
and  w*as  furnished  something  that  you  said  was  recon¬ 
structed  cost  information. 

Q  Well,  I  will  leave  it  at  that. 

•  •  •  • 

Q  When  you  wrent  into  this  building,  you  said  you  got 
$4,000  from  the  British  company  or  from  somebody  else 
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as  an  allowance  against  painting  or  redecorating  work 
or  reconstruction.  A  From  the  British  agency. 

Q  And  you  said  you  had  no  other  money  and  had 
to  borrow  $10,000  from  your  brother  Jack  to  put 

198  up  the  deposit.  A  I  didn’t  say  I  had  no  other 
money.  I  said  the  landlord  required  $10,000  for 

security  for  payment  of  rent,  which  I  didn’t  have. 

Q  How  much  of  it  did  you  have?  A  I  would  have 
to  check  my  bank  account  at  that  time. 

Q  How  much  did  you  borrow  from  your  brother  Jack? 
A  $10,000. 

Q  Was  he  a  partner  with  you  on  your  venture?  A 
He  was,  yes,  at  first 

Q  Did  you  tell  the  Jaffes  that?  A  I  don’t  know  that 
I  told  the  Jaffes  that;  I  may  have. 

Q  But  you  borrowed  $10,000  from  him  to  put  up  for 
the  rental  deposit?  A  Yes.  The  entire  transaction  was 
handled  in  my  name. 

•  #  •  • 

199  BY  MR.  BERNSTEIN : 

Q  The  cost  of  the  original  estimate,  plus  the 
floors,  would  have  produced  a  total  cost  of  over  $6,000 
for  rehabilitating  that  building,  even  at  that  stage?  A 
I  still  don’t  follow  the  question.  I  could  have  had  a  lot 
of  work  done  that  would  have  caused  what  it  was  to 
cost  to  go  up. 

Q  Let  me  repeat  it.  As  of  the  time  the  work  com¬ 
menced,  the  only  figures  you  had  in  hand,  under  which 
Jaffe  might  work,  whether  cost  plus  or  otherwise,  the 
only  estimated  idea  you  had  was  that  covered  by  the 
estimate  of  December  6;  isn’t  that  correct? 

200  A  I  had  other  estimates. 

Q  I  am  talking  about  from  the  Jaffes.  A 
They  estimated  the  work  they  described  would  cost  $5,600. 
Q  Right — without  floors.  A  Without  floors. 

Q  And  you  contemplated  doing  the  floors,  too.  A 
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Well,  investigating  the  condition,  as  to  whether  the 
floors  would  be  sanded  or  cleaned. 

Q  On  your  direct  testimony  I  believe  you  said  when 
you  walked  in  and  saw  the  building  initially,  the  floors 
were  definitely  in  need  of  sanding.  That  is  your  direct 
testimony,  right  at  the  beginning.  A  I  stated  it  was 
contemplated  they  either  would  be  sanded  or  cleaned. 
That  is  what  I  stated. 

Q  So  that  the  cost  would  be  at  least,  based  on  that 
original  estimate — which  is  the  only  figure  you  had  from 
the  Jaffes  at  that  time — and  with  the  floors,  it  would  be 
in  the  neighborhood  of  $6,000  anyway.  Isn’t  that  cor¬ 
rect1?  A  T  don’t  understand  your  question.  But  if  you 
are  asking  me  to  add  $500  to  $5,600,  it  would  amount  to 
over  $6,000. 

Q  Thank  you.  So  that  on  the  basis  of  the  money 
you  said  you  w’ould  get  from  the  British  company,  you 
would  still  have  to  make  up  some  $2,000  at  least, 
wouldn’t  you,  out  of  your  own  pocket? 

•  •  •  • 

202  Q  This  estimate  was  received  by  you  in  sub¬ 
stantially  this  form,  in  writing?  A  Yes. 

Q  You  are  an  attorney.  A  Yes,  I  am  an  attorney. 

Q  Did  you  ever  send  them  a  letter  or  anything  saying 
you  were  not  going  to  work  on  the  basis  outlined  in  this 
estimate?  A  No,  I  did  not. 

203  Q  You  sent  a  lot  of  letters  later,  though.  A  I 
trusted  the  Jaffes  because  they  were  friends  of  my 

brother  and  because  I  had  known  and  done  business  with 
them  before  and  they  had  repaired  and  painted  buildings 
for  me  before,  and  given  me  reasonable  prices — in  1942 
before  I  went  into  the  Service.  They  didn’t  do  it  for 
me,  but  for  a  group  in  which  I  was  interested. 

•  •  •  • 

Q  And  at  what  price  did  you  lease  that  building? 

THE  WITNESS:  Do  I  have  to  answer  the  question? 
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MR.  EDGERTON:  I  doubt  that  that  is  material. 

THE  COURT :  What  is  the  materiality  of  it  ? 

MR.  BERNSTEIN :  Because  the  witness  has 

204  indicated  on  his  direct  testimony  that  he  had  to 
keep  the  cost  down  because  of  the  problem  of 

money,  that  he  had  to  keep  it  within  a  certain  amount. 
I  think  what  this  building  was  to  be  used  for  and  what 
was  expected  from  it  has  a  definite  relationship  to  the 
ability  to  pay  money  out  on  the  work  and  to  how  much 
work  he  would  have  done.  He  has  tried  to  create  the 
impression,  on  his  direct  testimony,  that  he  had  to  keep 
it  within  a  certain  cost  because  that  is  all  he  had.  He 
said  he  only  got  $4,000  from  the  British  and  therefore 
had  to  do  the  work  within  that  figure. 

THE  COURT:  Would  that  figure  be  changed  by 
whether  the  rental  was  X  dollars,  or  X  plus  Y  dollars? 

MR.  BERNSTEIN:  I  think  it  would  be  probative  as 
to  his  credibility,  whether  he  had  to  keep  it  within  that 
figure. 

THE  COURT:  That  is  what  I  am  at  somewhat  of  a 
loss  to  see. 

MR.  BERNSTEIN:  We  went  into  his  war  record, 
Your  Honor,  and  how  he  lives;  and  I  objected.  I  am 
perfectly  willing  to  waive  this  for  the  moment,  but  I 
thought  it  was  opened  up  by  a  lot  of  other  things.  I 
didn’t  see  the  relationship  of  what  the  British  Govern¬ 
ment  had  to  do  with  this  and  put  up,  and  over  my  objec¬ 
tion  it  went  in. 

THE  COURT:  Yes,  I  think  you  are  right  on  that 
score.  But  if  you  don’t  want  to  press  this  at  the  mo¬ 
ment — 

THE  WITNESS:  Would  it  help  the  situation, 

205  Your  Honor,  if  I  would  say  I  didn’t  mind  an¬ 
swering  the  question? 

THE  COURT:  It  would  have  helped  several  minutes 
ago  when  you  turned  to  me  and  asked  if  you  had  to 
answer  the  question. 
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THE  WITNESS :  I  pay  $10,000  a  year  rent. 

BY  MR.  BERNSTEIN : 

Q  And  what  do  yon  subrent  it  for?  A  $22,000. 

Q  A  differential  of  $12,000.  A  And  it  costs  me 
$8,000  a  year  to  operate  it. 

Q  And  you  have  your  office  space  in  there  free.  A 
No — including  the  office  space. 

Q  Including  the  office  space  occupied  by  you  as  a 
lawyer.  A  The  space  occupied  by  myself  as  a  lawyer; 
and  I  occupy  space  required  by  the  Air  Traffic  Service 
Corporation. 

Q  So  you  don’t  pay  for  any  space  as  a  lawyer,  but 
use  the  Air  Traffic  space  for  that  purpose.  A  And  I 
net  about  $2,000  a  year  on  the  operation  of  the  build¬ 
ing. 

Q  Two  thousand?  A  Yes. 

Q  You  just  told  me  10  and  22,  with  8  expense.  I 
count  4  there.  What  happened  to  the  other  2?  A  Yon 
have  to  pay  taxes. 

206  Q  Income  taxes,  you  mean?  A  Yes. 

Q  I  guess  wre  all  do,  unfortunately. 

•  •  •  • 

BY  MR.  BERNSTEIN: 

Q  You  testified  at  length  concerning  the  shutters, 
which  you  testified  wrere  at  the  front  of  the  building,  on 
the  inside,  and  that  the  shutters  folded  back  into  the  wall. 
A  They  fold  back  into  the — 

Q  Window  casement,  or  is  it  a  frame?  A  Frame. 

Q  Isn’t  it  a  fact  that  on  all  the  front  windows  of  that 
building  you  installed  Venetian  blinds,  in  all  the  front 
rooms?  A  I  think  Venetian  blinds  were  installed  in  all 
of  the  rooms,  some  installed  by  me  and  some  installed 
by  the  tenants. 

Q  In  any  event,  Venetian  blinds  are  installed  on  all 
these  front  windows.  A  Yes. 

207  Q  In  other  words,  the  Venetian  blinds,  when 
installed,  are  in  a  space  which  would  have  been 
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occupied  if  the  blinds  were  closed?  You  couldn’t  have 
the  Venetian  blinds  and  the  blinds  on  there  at  the  same 
time.  A  I  think  you  could;  but  the  Venetian  blinds  do 
the  same  job  or  approximately  the  same  job  these  blinds 
would  have  done. 

•  •  •  • 

208  Q  Would  you  read  for  me  the  fourth  line  of 
page  5  of  the  estimate  of  December  6,  which  comes 

after  all  the  detail  as  to  the  various  rooms?  Would 
you  read  to  the  jury  that  line,  on  the  December  6  esti¬ 
mate?  A  Which  line? 

Q  The  fourth  line.  A  (Reading)  “It  is  understood 
the  shutters  on  front  of  building  will  be  nailed  back.” 

Q  Was  that  on  the  estimate  as  you  received  it?  A 
Yes,  it  was. 

Q  You  referred  also  to  the  fact  that  in  a  number  of 
the  rooms,  where  the  estimate  stated  that  ceilings  were 
to  be  scraped  and  then  painted  three  coats,  that  the 
ceilings  'were  not  in  fact  scraped,  because  I  believe  you 
said  they  were  canvas  covered;  so  that  all  that  was  done 
was  one  coat,  I  believe  you  said,  in  substantially  all  or 
all  of  the  cases.  That  was  your  testimony,  wasn’t  it? 
A  I  don’t  think  I  stated  any  “because.”  I  merely 
stated  they  were  not  scraped. 

Q  Isn’t  it  a  fact  that  it  was  never  intended  those 
ceilings  would  be  scraped;  that  they  were  canvas  covered 
and  intended  to  be  painted  as  such?  A  I  say  that  is 
not  a  fact. 

Q  You  say  it  isn’t  a  fact?  A  It  isn’t  a  fact 

209  that  it  was  intended  they  were  never  intended  to 
be  removed.  Let  us  get  that  straight.  It  isn’t  a 

fact  vre  intended  leaving  the  canvas  on  it.  We  intended 
scraping  the  canvas  off  of  there  and  giving  the  raw 
plaster  three  coats  of  paint. 

Q  What  is  the  condition  of  that  canvas  on  those  ceil¬ 
ings?  A  It  varies.  Most  of  it  was  pretty  good. 

Q  And  five  years  ago  it  was  in  better  shape.  A  I 
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don’t  think  there  has  been  much  change.  There  have 
been  several  leaks  which  have  broken  out  in  the  building, 
which  has  discolored  it. 

Q  It  certainly  could  not  have  been  in  worse  shape 
five  years  ago  than  it  is  today.  A  No,  it  wasn’t  in 
worse  shape  than  today. 

Q  So  it  was  in  pretty  good  shape  five  years  ago.  A 
I  thought  it  was  in  pretty  fair  shape.  In  a  few  spots 
the  canvas  was  pulled  away  from  the  ceiling;  but  with 
some  paste  it  was  put  back.  And  there  were  some 
patches  put  on,  too,  I  believe. 

Q  If  it  was  in  pretty  good  shape,  the  canvas,  can  you 
explain  to  me  why  you  contemplated  taking  it  off?  A  I 
believe  it  was  Mr.  Jaffe’s  suggestion  that  it  be  taken  off. 

Q  It  involves  a  lot  of  work,  doesn’t  it?  A  Well,  I 
think  it  does. 

210  Q  And  you  were  trying  to  save  money,  weren’t 
you?  A  I  was. 

Q  And  you  were  trying  to  do  this  as  economically 
as  possible?  A  I  was. 

Q  When  Mr.  Jaffe  made  the  suggestion,  didn’t  it 
occur  to  you  this  thing  would  cost  some  money  and  is 
there  much  point  in  doing  it?  A  It  did  occur  to  me, 
but  I  don’t  know  just  at  what  time.  I  know  it  occurred 
to  me  at  the  time  I  instructed  the  foreman  painter  not 
to  take  it  off. 

Q  Isn’t  it  a  fact  that  in  making  up  the  estimate  that 
■was  accidentally  put  in  about  scraping  those  ceilings, 
and  there  was  never  any  intention  to  take  that  canvas 
off?  A  I  would  say  that  is  not  a  fact,  Mr.  Bernstein. 

Q  You  have  made  a  point  in  connection  with  a  rear 
room  on  the  second  floor,  if  I  am  not  mistaken,  that 
these  beams  on  the  ceiling  in  this  large  room  in  the  rear 
— you  described  the  room  with  the  beams  and  so  on.  I 
think  you  referred  to  it  as  the  dining  room,  if  I  am  not 
mistaken.  You  said  that  the  ceiling  beams  were  never 
touched,  and  you  have  stated  that  it  was  your  under- 
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standing  in  the  estimate  that  those  were  to  be  done.  But 
to  this  day  they  have  never  been  done,  I  think  you  said, 
and  they  are  still  dirty  and  discolored — that  is  the  sec¬ 
ond  floor  large  rear  room — that  the  ceiling  was  dis- 

211  colored  and  it  has  never  been  done.  Is  that  right? 
A  That  is  correct. 

Q  And  your  interpretation  was  that  it  was  supposed 
to  be  done.  Is  that  right?  A  That  was  the  under¬ 
standing. 

•  •  •  • 

212  Q  In  all  the  various  rooms  where  the  ceilings 
were  to  be  done,  it  is  specified  ceilings;  isn’t  that 

correct?  All  through  the  estimate,  and  there  are  many, 
many  rooms,  as  these  pages  show,  in  room  after  room 
where  it  shows  ceilings  to  be  done,  it  says  “ceiling.” 
Am  I  correct?  Do  you  want  to  examine  that?  A  It 
says,  in  the  item,  the  second  item  on  page  4:  “The 
above  does  not  include  any  work  on  the  ceiling.”  Wher¬ 
ever  ceilings  were  to  be  omitted,  they  are  expressly  ex¬ 
cluded. 

Q  That  isn’t  my  question  to  you.  My  question  to  you 
was  that  with  respect  to  many,  many  rooms,  in  fact  the 
bulk  of  the  rooms,  it  specifies  “ceiling,”  does  it 

213  not?  A  Yes.  But  the  ceiling  in  this  room  was 
wood,  just  like  the  rest  of  the  walls  were  wood; 

and  this  specifies  woodwork. 

Q  Will  you  follow  my  sequence  first,  if  I  may?  I 
asked  you  one  question:  Isn’t  it  true  that  with  respect 
to  many  of  these  items,  most  of  the  rooms,  it  specifies, 
there  is  a  specific  statement  there,  as  to  ceilings  being 
done?  A  Where  the  word  “ceiling”  appears  there  is  a 
specific  statement  that  the  ceilings  be  either  done  or  not 
done.  But  the  ceilings  are  not  wood  in  other  rooms. 
This  is  the  only  room  in  which  the  ceiling  is  wood. 

Q  I  will  get  to  that.  The  word  “ceiling”  is  not 
used  in  connection  with  this  large  rear  room,  is  it,  in 
connection  with  the  specifications  for  that  room?  A  No; 
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the  word  “ ceiling’ ’  does  not  appear  in  that  paragraph. 

Q  But  you  see  the  specification  is  “-woodwork  and 
wainscoting’ ’  and  what  should  be  done.  Wainscoting  is 
vrood,  too,  isn’t  it?  A  Wainscoting  doesn’t  have  to 
be  wood. 

Q  It  was  in  that  room,  wasn’t  it?  A  Yes,  I  think 
it  -was. 

Q  So  that  it  specified  wainscoting  separately  from 
woodwork.  A  It  did. 

214  Q  So  that  the  term  “woodwork”  obviously  cov¬ 
ered  only  what  it  covered  in  any  other  room — the 
doorways  and  the  window  sills  and  so  on.  A  You  say 
“obviously  covered.”  I  say  it  obviously  covered  all  the 
woodwork  in  that  room. 

Q  So  that  the  word  “-wainscoting”  vras  superfluous? 
A  It  may  have  been.  I  wouldn’t  say  it  was  or  -wasn’t. 
I  would  sav  “-woodwork”  covered  all  the  wood  in  that 
room. 

Q  Floors  are  woodwork,  too,  aren’t  they?  Did  it 
cover  the  floors?  A  No;  I  think  it  would  not  cover  the 
floors. 

•  •  •  • 

219  BY  MR.  BERNSTEIN: 

Q  You  mentioned  yesterday  on  direct  examina¬ 
tion  that  one  of  your  difficulties  in  inspecting  the  Under¬ 
wood  Street  job  or  having  time  to  look  to  see  what  was 
done,  -was  the  fact  that  you  had  had  pneumonia  in  De¬ 
cember.  When  did  you  have  pneumonia?  A  I  don’t 
remember  the  exact  date.  And  I  am  not  sure  it  was  in 
December.  My  best  recollection  was  that  I  came  down 
and  had  to  go  to  bed  sometime  during  the  first  part  of 
January. 

Q  When?  A  On  December  24,  when  the  baby  was 
bom,  I  got  up  very  early  on  a  cold  morning  and  took  my 
-wife  to  the  hospital.  That  same  day  I  came  down  to  the 
K  Street  building  and  worked  in  the  cold  building  with 
the  plumber.  And  I  wras  working  very  hard,  running  be- 
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tween  the  hospital  and  the  building,  during  the  latter 
part  of  December  and  the  first  part  of  January,  and  my 
recollection  is  that  either  in  the  first  or  second  week  in 
January  I  had  to  go  to  bed. 

Q  So  that  in  the  latter  part  of  December  you 
220  were  quite  busy,  going  over  to  the  hospital  to  see 
your  wife?  A  Why,  sure. 

Q  And  I  imagine  you  spent  quite  a  considerable  time 
at  the  hospital.  A  Well,  I  spent  as  much  time  there  as 
they  would  let  me. 

•  •  •  • 

226  Q  Do  you  have  the  bill  there,  too?  A  My  rec¬ 
ollection  is  that  no  work  was  called  for  in  the 

basement  by  the  estimate.  I  may  be  wrong  about  it.  I 
will  check  again. 

Q  I  think  you  will  find  that  to  be  so.  A  Yes ;  there  is 
no  work  called  for  by  the  estimate  to  be  done  in  the  base¬ 
ment.  Some  work  was  done  in  the  basement. 

Q  That  is  right;  so  that  at  the  time  the  estimate  was 
made,  along  the  line  of  non-painting  items,  you  never 
thought  of  this  work  in  the  basement,  and  some  work  had 
to  be  done,  and  a  fire  wall  had  to  be  put  up  for  fire- 
inspection  purposes?  A  That  is  correct. 

Q  And  that  was  a  whole  wall  across  the  basement,  to 
close  off  this  furnace  room?  A  It  was  across  the  fur¬ 
nace  room,  a  distance  of  about  15  or  16  feet. 

Q  And  the  height  of  the  basement?  A  About  8  feet. 

Q  So  this  whole  cinderblock  wall  had  to  be  put  in, 
and  it  had  to  be  plastered?  A  There  had  to  be  some 
plastering. 

227  Q  And  that  work  was  requested  by  you  and 
approved  by  you?  A  Sure. 

Q  And  it  was  an  additional  item  over  and  above  what 
had  originally  been  contemplated?  A  It  wasn’t  in  the 
estimate. 

Q  That  is  one  item,  then,  to  build  this  entire,  new 
wall.  And  will  you  read  the  next  item  on  the  bill  of 
February  28,  1946 — 
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“Installed  fireproof  door  to  boiler  room  from  hall  and 
coal  room,  and  built  partition  at  side  of  doors.’ ’ 

Wasn’t  that  additional  work,  too,  not  contemplated  by 
the  estimate  but  later  found  to  be  required?  A  Yes. 

Q  And  you  approved  that  work,  did  you  not?  A  I 
don’t  know  what  you  mean  by  “approved”  the  work — 
approved  the  performance  of  it,  or  approved  the  manner 
in  which  it  was  done? 

Q  Approved  the  performance  of  it.  A  I  instructed 
them  to  put  the  door  in  there. 

Q  Let  me  read  you  from  the  rest  of  these  items  on  the 
bill  of  February  28  and  see  whether  you  approved  them. 
I  am  reading  from  the  second  page,  now,  the  first  item — 
“Removed  partitions  in  north  rooms,  top  floor,  patched 
base  floor  and  trim ;  installed  partition  and  old  door 

228  to  back  office,  top  floor.” — $118. 

Did  you  authorize  that  work?  A  Yes. 

Q  Was  that  work  called  for  bv  the  original  estimate? 
A  No. 

Q  So  this,  again,  was  additional  work  over  and  above 
the  estimate?  A  I  wouldn ’t  say  this  was  additional  work. 

Q  Or  substituted.  A  This  was  substituted  vrork,  at 
the  request  of  the  tenant. 

Q  But  it  wTas  not  called  for  by  the  estimate ;  you  hadn ’t 
thought  of  it  by  that  time?  A  This  additional  work 
was  not  called  for  by  the  estimate. 

Q  Let  me  read  the  next  item: 

“Installed  all  missing  old  doors  in  stairs  and  hall;  re¬ 
moved  cabinets  in  hall  top  floor” — the  charge,  $59. 

W7as  that  work  contemplated  by  the  original  estimate? 
A  That  was  a  very  small  item.  No,  the  changing  of 
doors  was  not  in  the  original  estimate,  in  the  hallways. 

Q  And  they  removed  cabinets  in  the  hall,  top  floor. 
That  -wasn’t  in  the  original  estimate,  either?  A  Yes;  I 
think  there  was  something  about  removal  of  cabinets. 
Which  floor  -was  that? 

229  Q  It  says  “Removed  cabinets  in  hall  top  floor.” 
That  is  in  the  bill.  That  was  done,  incidentally, 
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wasn’t  it?  A  Some  of  the  cabinets  were  removed,  yes. 

Q  Is  there  any  of  this  work  listed  on  page  2  of  the 
estimate,  the  non-painting  items,  that  was  not  done?  A 
Page  2  of  the  estimate? 

Q  Page  2  of  the  estimate,  which  are  some  of  the  non¬ 
painting  items.  I  am  talking  about  the  bill  of  February 
28.  Are  there  any  of  the  non-painting  items  listed  that 
were  not  done?  A  There  is  one  item,  about  the  middle 
of  that  list,  that  says  “Removed  sections  of  old  cabinets 
in  rear  room  first  and  second  floors;  floored  over  dumb 
waiter  shaft.” 

That  was  done,  but  not  for  me;  it  was  done  for  the 
tenant. 

Q  Which  tenant?  A  That  was  Kerr  and  Kennedy. 

Q  Did  the  tenant  ever  pay  for  it?  A  I  don’t  know. 

Q  But  these  items,  again,  the  question  to  you  is,  Are 
there  any  of  the  items  on  this  list,  other  than  the  painting, 
which  were  not  accomplished  as  indicated  on  the  bill  of 
February  28,  1946?  A  I  think  all  of  these  items  were 
performed. 

•  •  •  • 

231  •  •  *  an<i  the  next  item  was  not  performed  in 

part — “Hauled  trash.’ *  There  was  trash  left 
around  that  building  for  weeks  and  weeks  after  the  job 
was  finished,  and  on  several  occasions  I  had  to  ask  them 
to  come  and  get  trash. 

Q  Did  they  come  and  get  it?  A  No;  some  of  it  is 
still  there. 

Q  Some  of  it  is  still  there,  five  years  later?  A  Some 
of  it  is  still  there,  five  years  later. 

Q  Let  us  come  back  to  the  list  again.  I  took  you 
through  the  first  two  items  on  the  second  page.  A  The 
trash  still  there  is  partially  used  material.  It  still  has 
some  value. 

Q  Then  it  is  not  trash.  A  Oh,  I  think  it  is  trash. 
It  might  have  some  value  to  someone  who  wants  to  use 
it  right  away.  I  haven’t  had  any  occasion  to  use  it. 
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Q  The  third  item  on  the  second  page — “Built  parti¬ 
tion  in  two  openings  at  top  of  steps  on  second  floor 
232  with  hardware,  plaster  board,  doors  and  woodwork 
— 228.” 

Was  that  item  performed?  A  Yes,  that  was  done. 

Q  Was  that  called  for  by  the  original  estimate?  A  I 
was  under  the  impression  that  was  contemplated  in  the 
work,  but  I  don’t  see  it  here  in  the  estimate.  I  didn’t 
pay  much  attention  to  this  estimate,  because  as  soon  as 
I  got  it,  all  the  specifications  changed. 

Q  What  do  you  mean,  they  “changed”?  You  changed 
them.  A  Sure  I  changed  them. 

Q  But  my  question  to  you  is,  is  this  item  I  have  just 
asked  you,  the  “Built  partition  in  two  openings  at  top 
of  steps  on  second  floor  with  hardware,  plaster  board, 
doors  and  woodwork” — was  that  called  for  by  the  original 
estimate?  It  was  done,  you  said.  Now,  was  it  called  for? 
A  No;  I  don’t  think  it  was  called  for  here.  I  don’t  see 
it. 

•  •  •  • 

234  A  The  item  which  reads  “Built  partition  in  pas¬ 
sage  to  rear  room  from  front  section,”  it  doesn’t 
say  where  that  is.  I  assumed  that  they  meant  on  the  first 
floor,  just  behind  the  reception  hall.  But  it  doesn’t  say 
where  that  is. 

Q  Let  us  assume  they  did  mean  that.  I  have  been 
advised  they  do  mean  that.  Was  such  a  job  done?  A 
Yes,  that  was  done. 

This  item,  “Installed  fireproof  door  to  boiler  room  from 
hall  and  coal  room,  and  built  partition  at  side  of  doors,” 
they  did  not  install  the  fireproof  door ;  and  when  the  build¬ 
ing  inspector  came  around  and  saw  it  was  not  a  fireproof 
door,  they  put  a  piece  of  metal,  tacked  a  piece  of  metal 
onto  the  furnace  room  side  of  that  door.  And  this  part 
here — 

Q  Wait  a  minute;  let  us  stick  to  one  item.  Did  it 
pass  fire  inspection  after  the}’  did  that?  A  Yes. 
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Q  So  it  was  a  fireproof  door  for  inspection  purposes? 
A  I  don’t  know  whether  it  was  a  fireproof  door. 
235  Q  But  it  passed  the  fire  inspection?  A  The 
fire  inspector  has  been  there  many  times  since,  and 
although  he  has  mentioned  the  flimsy  character  of  the 
door,  he  says,  “I  will  pass  it.” 

Q  He  did  pass  it.  0.  K.  A  And  the  rest  of  this 
item  says,  “Built  partition  at  side  of  doors.”  I  don’t 
know  whether  you  would  call  that  a  partition.  It  is  a 
piece  of  board.  The  opening  was  there  and  it  is  a  piece 
of  board  I  would  say  about  4  inches  wide,  in  size. 

Q  But  they  did  build  something  there  ?  A  I  think  you 
would  term  that  a  door  jamb. 

Q  And  the  whole  job,  they  charged  you  $43  for? 

•  •  •  • 

239  A  I  was  mistaken  about  the  work  in  the  base¬ 
ment.  There  is  some  work  in  the  basement  called 

for  by  the  estimate;  and  the  estimate  reads: 

“Furnish  and  install  three  wainscot  doors  in  openings 
in  basement  the  same  as  the  one  found  in  place.” 

Q  Is  that  covered  by  the  bill  at  all?  A  No;  that 
vras  not  done. 

Q  And  it  has  nothing  to  do  with  the  fireproofing  job. 
A  But  it  was  work  to  be  done  in  the  basement,  and  I 
testified  before  that  I  thought  the  estimate  called  for  no 
work  in  the  basement.  I  want  to  correct  my  testimony — 
I  just  noticed  that — that  there  was  work  to  be  done  in 
the  basement  which  was  not  done. 

Q  What  do  you  mean  “which  was  not  done”?  Didn’t 
you  ask  that  it  be  not  done?  A  The  estimate 

240  provided  that  it  be  done,  and  it  was  not  done. 

Q  It  was  not  done,  why?  A  In  most  cases  I 
asked  them  not  to  do  the  work;  but  I  am  not  sure  about 
this  one.  I  think  they  neglected  and  didn’t  do  it. 

Q  You  just  think  so.  A  That  they  just  knocked  off 
the  job  without  doing  it. 

Q  Were  you  charged  for  it?  A  I  was  charged  a  lot 
of  money.  I  don’t  know  what  I  was  charged  for. 
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Q  Were  you  charged  for  that  item,  reading  “Furnish 
and  install  three  wainscot  doors  in  openings  in  basement”? 
A  They  did  other  work. 

Q  Were  you  charged  for  that  item?  A  There  was 
no  such  item  listed,  except  insofar  as  it  was  necessary  to 
close  up  the  same  openings  with  different  kinds  of  doors, 
yes.  It  was  necessary  to  close  the  same  openings  with 
different  kinds  of  doors. 

THE  COURT:  Wait  a  minute.  The  question,  as  the 
Court  understands  it,  is  that  in  correcting  the  statement 
you  previously  made,  which  you  are  perfectly  all  right 
in  doing,  by  saying  there  was  no  work  called  for  in  the 
estimate  relating  to  the  basement,  you  say  now  that  there 
was  some  type  or  kind  of  work  to  be  done  in  the  basement 
which  was  not  done ;  but  other  work  was  done. 

241  THE  WITNESS:  That  is  correct,  sir. 

THE  COURT:  The  narrow  question  that  is  put 
to  you  now  is  whether  this  work  that  was  called  for  in 
the  estimate  and  which  was  not  done  was  charged  as  an 
item  to  be  paid  by  you.  That  is  a  fair  question. 

THE  WITNESS:  And  I  think  I  gave  a  fair  answer, 
sir. 

THE  COURT:  The  Court  didn’t  so  understand  it.  It 
didn’t  so  understand  your  answer  was  directed  to  it.  I 
understood  you  to  say,  “No,  that  wasn’t  done,  but  other 
work  had  to  be  done  because  that  wasn’t  done,”  and  that 
you  were  charged  for  that.  Is  that  a  correct  understanding 
of  what  you  have  said?  I  have  tried  to  follow’  it  closely. 

THE  WITNESS:  I  tried  to  say  it  correctly,  that  the 
work  that  w*as  billed  w*as  partially  for  the  same  type  of 
enclosure  that  w*as  estimated  in  the  estimate.  You  see, 
there  w*ere  openings  there  that  had  to  have,  that  under 
the  estimate — 

THE  COURT:  But  that  was  done,  wrasn’t  it? 

THE  WITNESS:  Pardon? 

THE  COURT:  That  work  you  have  just  referred  to 
w’as  actually  done? 
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THE  WITNESS:  Oh,  yes. 

THE  COURT:  The  question  is,  Were  you  charged  for 
work  that  wasn’t  done? 

THE  WITNESS:  Well,  I  don’t  know  how  to  put  it. 

MR.  BERNSTEIN:  Maybe  I  can  clear  it  up, 
242  Your  Honor.  May  I  ask  a  question  at  this  point? 

THE  COURT :  *  Yes. 

BY  MR.  BERNSTEIN: 

Q  Is  what  you  are  getting  at  that  they  put  in  a  sub¬ 
stituted  type  of  enclosure?  A  Yes. 

Q  So  that  it  was  not  necessary  to  put  in  these  three 
wainscotings  ?  A  That  is  correct. 

Q  Then  your  remark  a  few  minutes  ago —  A  Excuse 
me.  One  of  them  wasn’t  necessary.  The  other  two  open¬ 
ings  are  still  open  and  nothing  was  done  for  those. 

Q  And  you  were  not  billed  for  them. 

Wait  one  minute.  You  say  two  were  not  done.  Have 
you  ever  been  billed  for  those  two  that  were  not  done? 
A  No. 

Q  You  haven’t  been  billed?  A  Not  for  those. 

Q  And  for  the  one  that  was  done,  you  were  billed  only 
for  the  actual  type  of  work  that  was  done?  A  That  is 
right — exactly  right. 

•  *  •  * 

244  A  I  think  the  first  time  I  saw  Morris  at  the  K 
Street  job  was  when  they  had  come  back  from  New 
York,  after  having  been  away  since  before  Christmas, 
and  they  came  and  asked  me  to  give  them  $3,000. 

Q  That  was  in  January.  The  job  had  already  been 
in  progress  at  least  a  couple  of  weeks?  Is  that  right? 
A  Yes. 

Q  You  are  certain  you  never  saw  Morris  on  the  job 
before  that  time?  A  I  am  giving  my  impression.  I 
may  have  seen  him  there.  He  may  have  come  in  a  min¬ 
ute  or  so.  Or  I  may  not  have  seen  him.  My  impression 
is  that  he  wasn’t  on  that  job  at  all  during  the  work,  as 
the  -work  progressed. 
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Q  And  if  he  was,  you  would  have  seen  him,  because 
you  were  there.  A  I  might  have  seen  him. 

Q  And  he  might  have  been  there  without  your  seeing 
him?  A  He  might  have  been  there  without  my  seeing 
him. 

Q  So  that  your  answer  is  that  you  don’t  know 

245  whether  he  was  there  or  not?  A  I  think  if 
he  had  come  there  for  the  purpose  of  supervising 

the  men  and  supervising  the  job,  I  would  have  seen  him. 
I  didn’t  see  him.  I  saw  Harry  there  on  several  occasions. 

•  •  •  • 

BY  MR.  BERNSTEIN: 

Q  Now,  I  believe  you  testified  that  you  called  Mr. 
Long,  the  floor  man,  or  someone  from  his  office,  about 
doing  the  floor  work.  Are  vou  certain  vou  called  them? 
A  Yes. 

Q  I  believe  you  mentioned  something  about  you  had 
made  your  arrangements  with  Long  for  the  contract,  and 
then  you  agreed  with  the  Jaffes  that  they  could  take  5 
percent  of  that.  Was  that  your  testimony?  A  Yes,  sir. 
Q  What  kind  of  contract  arrangements  did  you  make 
with  Long?  A  What  do  you  mean? 

246  Q  You  mentioned  yourself  in  direct  testimony, 
very  fleetingly,  you  had  made  your  contract  arrange¬ 
ments  with  Long  for  the  floor  work.  A  I  described  ex¬ 
actly  what  I  told  him  to  do. 

Q  You  went  beyond  the  work.  You  said  you  had  made 
your  arrangements  on  the  contract.  “Contract”  implies 
payment  and  how  much  it  will  be  and  so  on.  What  were 
your  discussions  with  Long?  A  With  respect  to  pay¬ 
ment? 

Q  With  regard  to  charges  and  payment.  A  I  de¬ 
scribed  exactly  what  had  transpired.  I  called  him  on  the 
telephone.  He  came  down  to  the  building.  I  showed  him 
over  the  building  and  told  him  Mr.  Jaffe,  before  he  had 
gone  to  New  York,  or  before  this  started,  had  suggested 
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that  there  be  a  test  sanding  made,  and  I  told  him  I  was 
under  the  impression  he  had  his  own  floor  man. 

And  he  said,  “I  don’t  have  any  relations  with  Jaffe  at 
all.  I  am  an  independent  contractor  and  do  work  for 
him  and  do  work  for  anybody.  And  I  am  not  the  only 
one  Jaffe  gives  work  to.” 

And  I  said  I  didn ’t  know  anything  about  that ;  I  thought 
he  had  his  own  floor  man.  And  I  said,  “Under  the  cir¬ 
cumstances,  would  you  undertake  the  job  for  me?” 

And  he  said,  “Why,  of  course.” 

And  I  said,  “Do  you  think  it  is  necessary  to 

247  make  a  test  sanding?”  And  he  said  he  did  not. 
I  said,  “How  long  would  it  take  to  do  the  job?” 

He  says,  “When  do  you  -want  it?” 

And  I  said  we  would  like  to  have  it  by  such  and  such 
a  date,  at  least  to  start.  And  he  said,  “I  have  the  men 
available  and  I  think  I  can  put  them  in  here  and  get  it 
done” — and  he  did. 

We  did  not  discuss  exactly  what  the  job  would  cost. 
He  said,  “I  will  figure  it  out  for  you  when  the  job  is 
over.”  And  when  the  job  was  over,  he  said,  “Who  do 
you  want  me  to  send  the  bill  to?” 

And  I  said,  “I  am  not  going  to  take  advantage  of  the 
Jaffes  because  thev  were  out  of  town.  I  think  thev  are 
probably  entitled  to  5  percent  on  it,  and  you  go  ahead 
and  send  them  the  bill.” 

He  said,  “I  will  send  it  to  you,  if  you  want  it,  or  send 
it  to  them,  the  same  bill.” 

Q  You  said  you  had  no  discussion  as  to  the  price  or 
the  cost  of  the  job.  He  said  you  would  get  a  bill  when 
it  was  over,  and  you  were  satisfied?  A  He  said  he 
would  figure  it  out  on  a  time  basis  and  send  me  what  the 
bill  was. 

Q  Before  you  did  any  work  on  this  building,  you  went 
out  and  got  a  lot  of  estimates  on  painting  and 

248  carpentry  and  so  forth?  A  That  is  correct. 

Q  And  you  asked  for  revised  estimates  several 
times  from  several  people,  did  you  not?  A  That  is  right. 
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Q  And  you  were  very  concerned  about  prices?  A 
That  is  right. 

Q  And  you  were  not  concerned  about  prices  when 
Long  came  in?  A  After  the  JafFes  let  me  down  and 
there  was  a  possibility  of  not  having  that  building  ready 
on  the  1st,  sure  I  was  under  pressure  and  I  told  them 
to  go  ahead  and  get  the  floors  done,  without  a  price.  I 
had  to  have  it  done,  regardless. 

Q  Did  you  ask  for  any  price  per  foot?  A  No. 

Q  You  didn’t  ask  for  any  price  at  all?  A  No. 

Q  You  just  took  your  chances?  A  Why,  sure,  at  that 
point.  I  was  very  much  impressed  with  Mr.  Long  and  I 
felt  he  would  do  a  good  job  and  be  reasonable;  and  he 
was. 

•  •  •  • 

249  A  No.  They  didn’t  cooperate  with  me  in  this 
way,  Mr.  Bernstein,  and  that  is  this:  During  that 

period  of  the  year,  around  the  Christmas  Season,  there 
isn’t  too  much  painting  w^ork  to  be  done,  and  they  had 
these  steady  men  they  had  to  pay  anyhow. 

250  Q  Do  you  know  that?  A  And,  as  a  matter  of 
fact,  I  was  doing  them  a  favor  by  giving  them  a 

job  at  that  period  of  the  year,  and  Mr.  Jaffe  himself  told 
me  that. 

Q  When  did  Mr.  Jaffe  tell  you  that?  A  He  said, 
“I  have  to  pay  these  men,”  before  the  job  started,  “I 
have  to  pay  these  men  anyhow,  and  there  isn’t  too  much 
work  during  this  period  of  the  year,  and  that  is  why  I 
am  letting  you  have  it  at  5  percent  profit  rather  than  10 
percent.” 

Q  My  question  is,  Did  they  cooperate  with  you  to  the 
extent  that  you  were  able  to  get  your  tenants  in  when 
you  wanted  to  get  them  in?  A  I  would  say  no,  if  you 
want  a  yes  or  no  answer  on  that. 

Q  Were  any  of  vour  tenants  unduly  delayed  in  getting 
into  the  building?  A  Yes;  there  was  some  delay. 

Q  I  said  “unduly  delayed”.  A  There  is  a  question 
about  that. 
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Q  Will  you  tell  me  who  it  was  and  who  was  delayed? 
A  I  have  answered  the  question  by  saying  they  were 
supposed  to  get  in  on  the  1st;  and  with  my  arrangements 
with  them  and  their  cooperation,  some  of  them  moved  in 
a  little  later. 

251  Q  How  much  later?  A  Some  of  them  four  or 
five  days,  and  one  of  them  not  until  February. 

Q  Why  didn’t  he  move  in  until  February?  A  Be¬ 
cause  the  place  was  not  ready. 

Q  Because  the  Jaffes  hadn’t  finished  their  work?  A 
It  was  by  arrangement,  because  we  knew  the  Jaffes  couldn’t 
finish  their  work.  It  was  by  arrangement  that  their  lease 
started  February  1  instead  of  January  1,  and  I  lost  that 
month’s  rent.  If  the  place  would  have  been  finished,  I 
would  have  had  that  month’s  rent. 

Q  The  Jaffes  were  not  able  to  start  work  until  about 
the  17th  of  December;  isn’t  that  right?  A  I  don’t  know 
whether  thev  were  not  able  to  start  until  about  the  17th. 
I  didn’t  ask  when  they  were  able;  I  assumed  they  were 
able  to  do  anything  they  wanted  to  do. 

Q  When  did  you  make  arrangements  for  them  to  start? 
When  did  you  give  them  the  go  ahead?  A  I  think  on 
the  Friday  before  the  17th. 

Q  And  they  started  work  on  the  following  Monday? 
A  Yes. 

Q  So  they  started  work  immediately,  in  terms  of  work 
days,  following  upon  your  go  ahead;  isn’t  that  right? 
A  I  don’t  know  whether  it  was  immediately  or  not.  I 
know  we  completed  our  arrangements  on  the  Fri- 

252  day,  and  they  said,  “We  will  be  in  there  on  Mon¬ 
day.”  And  I  said,  “0.  K.” 

Q  Were  they  in  there  on  Monday?  A  Yes.  There 
were  a  few  men  there  on  Monday.  They  might  have  sent 
more  men  on  Monday;  I  don’t  know. 

Q  Then  they  did  send  them  the  next  business  day 
after  your  agreement?  A  You  said  “immediately.” 
There  are  men  who  work  on  Saturday.  I  work  on  Satur- 
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day.  If  you  want  me  to  answer  your  questions,  I  will  be 
glad  to  answer  your  questions.  I  am  trying  to  answer 
them  according  to  your  questions. 

Q  Then  they  started  the  Monday  following  the  Friday? 
Right?  A  That  was  testified  to;  that  is  correct 

Q  Did  they  work  week  ends,  also?  A  I  think  on 
one  week  end  they  did  work,  yes. 

•  *  •  • 

Q  Mr.  Tendler,  referring  again  to  the  bill  of  Febru¬ 
ary  28,  1946,  we  have  covered  the  carpentry  items, 

253  and  so  on.  Are  there  any  plumbing  items  charged 
on  that  bill  of  February  28  which  were  not  per¬ 
formed  (handing  the  bill  to  the  witness)?  A  The  fourth 
floor  rear  room. 

Q  Where  are  you  reading,  please?  A  On  the  bill, 
the  second  item,  the  fourth  floor  rear  room,  “Removed 
leg  tub,  pipes,  and  so  forth,  and  plugged  lines;  removed 
high  flush  tank  and  replaced  with  low  tank;  installed  new 
toilet  seat.’ ’ 

The  pipes  -were  not  altogether  removed.  They  left  the 
pipes  sticking  out  of  the  floor  about  an  inch. 

Q  You  mean  sticking  out  of  the  tile?  A  Sticking  out 
of  the  tile. 

Q  And  they  capped  them  at  that  point?  A  They  were 
capped  at  that  point. 

Q  In  order  to  have  cut  it  back,  they  would  have  had 
to  remove  the  tile,  'wouldn’t  they,  and  that  would  have 
been  additional  work?  A  I  don’t  know  what  they  would 
have  had  to  do  to  remove  the  pipes.  I  assume  there 
would  have  been  alternative  methods  of  removing  it. 

Q  Do  you  know  of  any  alternative  methods?  A  I 
don’t  know  if  it  would  have  been  necessary  for  them  to 
have  removed  the  tile. 

•  •  «  • 

254  Q  If  they  tried  to  cap  it  below  the  level  of  that 
tile,  they  vrould  have  had  to  dig  into  the  tile,  wouldn’t 
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they?  A  They  would  have  had  to  get  in  there  somehow. 
I  don’t  know  whether  they  would  have  had  to  dig  in  there. 

Q  The  hole  was  necessarily  the  size  of  the  pipe  itself, 
wasn’t  it?  A  It  may  have  been  a  little  larger  than  that. 

Q  What  do  you  mean  by  “a  little  larger”?  A  I 
think  they  put  some  cement  around  it  to  fill  the  gap 
between  the  pipe  and  the  tile. 

Q  Did  you  ask  them  to  cut  the  pipe  lower,  below  the 
tile?  A  Do  you  mean  before  they  did  the  job,  or  after¬ 
ward? 

Q  At  any  time.  A  They  were  supposed  to  remove 
the  pipes,  and  they  didn’t  remove  them  all  the  way. 

255  Q  Did  you  complain  about  it?  A  Sure  I  did. 

Q  To  whom?  A  To  the  plumber. 

Q  When?  A  During  the  job  and  after  the  job. 

Q  During  the  job,  you  complained,  you  wanted  the 
pipes  removed  lower  down?  A  Yes. 

Q  And  what  did  he  say  to  you?  A  He  said  it  would 
cost  more  money  to  do  it  that  way. 

Q  What  did  you  say?  A  I  said  I  didn’t  want  to 
spend  more  money. 

Q  Then  you  agreed,  in  effect,  to  the  method  used? 
A  I  didn’t  say  I  agreed.  It  was  charged  for. 

Q  Did  they  remove  the  pipes?  A  They  charged  for 
removing  the  pipes. 

Q  Did  they  charge  you  for  cutting  the  pipe  below  the 
level  of  that  floor?  Is  there  anything  in  that  bill  to  say 
that?  A  Well,  I  say  this,  that  for  the  price  they  charged, 
they  should  have  done  a  good  job  and  not  left  it  so  that 
people  walking  in  to  wash  their  hands  or  to  go  to  the 
toilet  would  trip  over  a  piece  of  pipe  sticking  out  of  the 
ground. 

Q  And  you  mentioned  that  to  the  plumber?  A  Sure 
I  did. 

256  Q  And  he  said  it  would  cost  more  if  you  wanted 
it  cut  down  below  the  floor  level?  A  That  is  right. 

Q  And  you  told  him  you  didn’t  want  to  spend  more? 
A  That  is  right. 
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Q  What  other  items?  A  For  the  prices  they  charged 
on  here,  it  seems  to  me  they  should  have  done  the  job 
right. 

The  same  applies  to  the  next  item,  the  fourth  floor,  the 
front  bathroom,  the  pipe  sticking  out  of  the  floor. 

Q  And  I  assume  there  was  the  same  conversation? 
A  Yes,  sir. 

Q  You  complained  to  the  plumber  and  he  told  you  it 
would  cost  more  to  cut  it  down  below  the  floor  level? 
A  That  is  right. 

Q  And  you  said  you  didn’t  want  to  spend  any  more? 
A  That  is  right. 

•  •  •  • 

258  Q  What  other  items  of  plumbing  do  you  think 
were  not  done? 

Oh,  incidentally,  in  that  last  item,  too,  they  did  remove 
pipes.  You  just  complained  they  didn’t  cut  them 

259  off  low  enough?  A  That  is  right. 

In  the  third  floor  front  bathroom,  the  same  situ¬ 
ation  applies  with  respect  to  the  pipes  that  used  to  run 
up  to  the  bath  tub. 

Q  The  same  type  of  conversation?  A  Yes.  And  the 
same  situation  applies  with  respect  to  the  third  floor  rear 
back  room. 

Q  Incidentally,  you  remember,  don’t  you,  writing  a 
letter  to  the  Jaffes,  I  think  sometime  in  February  or 
March,  listing  a  lot  of  things  you  were  complaining  about 
or  requesting  to  be  done  on  the  K  Street  building?  A 
Yes. 

Q  Did  you  refer  to  any  of  these  things  you  are  talking 
about  now  on  the  pipes?  A  I  don’t  remember  whether 
I  did  or  not.  Do  you  have  the  letter? 

MR.  BERNSTEIN:  I  think  the  letter  was  in  the  ex¬ 
hibits,  Mr.  Clerk.  No;  here  it  is.  I  have  the  original. 

BY  MR.  BERNSTEIN: 

Q  I  hand  you  a  letter,  purporting  to  be  signed  by  you, 
dated  January  26,  1946,  addressed  to  the  Jaffes,  and  ask 
you  if  you  wrote  that  letter.  A  I  did. 
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Q  And  that  letter  purports  to  list  a  number  of 

260  items  which  you  wanted  taken  care  of  in  the  build¬ 
ing?  A  It  says  that  the  following  things  are  still 

in  need  of  attention. 

Q  All  right.  Do  you  find  anywhere  in  there  about 
these  plumbing  items  you  have  just  been  talking  about? 
A  Yes.  Item  No.  11 — Let  me  read  it:  “Have  plumber 
remove  projecting  floor  connections  in  bath,  rear  third 
floor.’ ’ 

Q  In  bath  of  rear  of  third  floor.  That  is  only  one 
room.  A  Yes,  sir. 

Q  You  have  just  talked  about  two  or  three  rooms.  A 
The  same  situation  applied  in  the  other  rooms. 

Q  Wait  a  minute,  Mr.  Tendler.  The  two  items  you 
were  just  referring  to  in  your  testimony  were  the  fourth 
floor  rear  room  and  fourth  floor  front  room.  A  And  I 
just  testified  the  same  thing  applied  to  the  third  floor 
rear  bathroom,  where  the  situation  was  actually  worse, 
because  in  the  third  floor  rear  bathroom  we  had  installed 
two  new  wash  basins. 

Q  Will  you  first  answer  my  question  and  then  give 
your  explanation.  The  first  item  to  which  you  took  ex¬ 
ception  on  the  pipes  is  labeled  “fourth  floor  rear  room” 
am  I  correct? — in  the  bill?  A  I  think  I  have  answered 
your  question. 

261  Q  And  I  want  you  to  answer  this  question  now, 
if  you  please.  You  said  in  the  fourth  floor  rear 

room  these  pipes  projected  from  the  floor  and  you  objected 
to  the  plumber,  and  so  forth.  A  Yes,  sir. 

Q  Is  that  fourth  floor  rear  room  mentioned  in  this 
letter?  A  No. 

Q  The  second  item  you  took  exception  to  in  the  bill 
said  the  fourth  floor  front  room,  the  same  situation  you 
referred  to,  the  pipes  projected,  and  you  complained  to 
the  plumber  and  had  the  same  conversation — In  that  letter 
did  vou  refer  to  the  fourth  floor  front  room  pipes?  A 
No.  * 
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Q  And  the  next  thing  in  the  bill,  you  said  the  same 
thing  obtained  as  to  the  third  floor  front  room.  A  Right. 

Q  Is  there  anything  in  that  letter  covering  the  third 
floor  front  room?  A  No. 

•  •  •  • 

263  A  This  item,  “Cut  into  wall  on  third  floor  and 
ceiling  of  same  to  locate  leak  on  bend  of  toilet 

waste  on  third  floor;  dug  up  tile  on  fourth  floor  and 
replaced  same/’  that  item  was  performed,  but  was  done 
because  when  they  set  that  toilet  joint  in  there,  they 
didn’t  set  it  in  there  right,  and  broke  the  flange. 

Q  How  do  you  know  that?  A  The  plumber  who  did 
it  told  me  that.  The  plumbler  who  did  it  and  the  plumber 
who  repaired  it  was  the  same. 

Q  The  plumber  was  Mr.  Taylor?  A  I  am  referring 
to  one  of  his  workmen. 

Q  Mr.  Taylor  has  denied  that  what  you  say  is  so, 
hasn’t  he?  A  I  don’t  remember  that  he  has  denied  it. 

Q  You  don’t  remember  his  testimony  at  the  Master’s 
hearing?  A  Yes,  I  remember  his  testimony  at  the  Mas¬ 
ter’s  hearing,  but  I  don’t  remember  his  denying  it. 

Q  Do  you  remember  his  testimony  at  the  Master’s 
hearing,  where  that  was  specifically  asked  him  by  your 
counsel?  A  I  remember  there  was  some  discussion  about 
it  at  the  Master’s  hearing;  I  don’t  remember  what 

264  his  answer  was.  I  think  he  did  not  deny  it. 

Q  You  don’t  recall  his  answer?  A  I  don’t  re¬ 
member. 

Q  But  you  know  he  broke  a  pipe?  A  That  is  what 
his  man  told  me. 

Q  What  was  his  man’s  name?  A  I  don’t  know  the 
man’s  name. 

Q  Would  you  know  the  man  when  you  saw  him?  A  I 
doubt  I  would  know  him  when  I  saw  him  now. 

Q  Have  you  ever  attempted  to  bring  him  in  this  case? 
A  No.  All  I  know  is  it  didn’t  leak  before,  and  they  put 
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the  toilet  in  there  and  it  leaked.  He  was  called  back  to 
fix  it,  and  he  did. 

Q  How  did  you  know  it  didn’t  leak  before?  A  I  saw 
it  didn’t  leak  before.  The  water  was  running  down  the 
side  of  the  wall. 

Q  How  old  were  those  pipes  in  there?  A  Gosh,  I 
don’t  know. 

Q  They  were  as  old  as  the  building,  weren’t  they? 
A  I  don’t  know  whether  the  pipes  were  ever  replaced 
since  the  building  was  begun,  or  not;  they  may  have  been. 

Q  If  they  hadn’t  been,  they  were  at  least  40  or  50 
years  old,  as  old  as  the  building?  A  That  part  of  the 
building  was  older  than  that,  Mr.  Bernstein;  but 

265  I  don’t  know  whether  the  pipes  were  replaced  or 
not. 

•  •  •  • 

266  Q  I  said,  except  for  the  items  you  have  just 
mentioned,  the  failure  to  cut  the  pipes  low  enough, 

and  this  leak,  are  there  any  items  in  the  plumbing  bill, 
there  on  the  bill  for  plumbing,  which  were  not  performed? 
A  Your  question  has  two  angles  to  it.  You  said  except 
what  I  testified  to,  and  then  you  limited  it  to  except  for 
these  pipes;  and  I  testified  to  other  things,  and  that  is 
the  repair  of  the  leak. 

Q  I  said  the  pipes  and  the  leak.  Except  for  those 
items,  is  there  anything  in  the  February  28  bill  for  plumb¬ 
ing  work  that  was  not  done,  additional  to  those  two  items 
you  have  mentioned?  A  I  think  there  was  no  other 
item. 

•  •  •  • 

Q  Mr.  Tendler,  yesterday  I  asked  you  with  re- 

267  spect  to  the  furnishing  of  cost  information.  There 
was  some  question  about  whether  at  any  time  up 

to  the  date  of  this  trial  you  had  ever  received  from  the 
plaintiffs  or  their  representatives  any  cost  data  of  various 
sorts,  and  I  had  inquired  as  to  whether  it  was  not  a  fact 
that  vour  counsel  had  had  access  to  various  records,  some 
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records  relating  to  costs  or  labor  charges,  and  I  think  there 
was  some  ambiguity  there.  Could  you  state  what  your 
recollection  is  on  that?  A  We  spoke  yesterday  of  cost 
records,  and  I  stated  that  you,  I  believe,  had  supplied  my 
counsel  with  a  reconstructed  cost  record,  and  that  there 
was  an  examination  made  of  certain  witnesses  at  the  Jaffe 
office,  some  time  ago,  at  which  certain  cards  were  pro¬ 
duced  showing  the  list  of  work  and  the  prices  charged, 
which  were  the  same  as  the  prices  charged  on  this  bill.  I 
believe  that  at  that  conference  for  examination  there  were 
the  time  sheets  available.  I  am  not  certain  of  that. 

Q  And  also  at  a  subsequent  meeting  weren’t  they 
made  available,  -where  your  counsel  made  arrangements 
with  me  to  go  over  to  the  Jaffe  Company  and  look  at  those 
records  again,  and  he  did  go?  A  If  it  was,  I  am  not 
certain  about  that. 

Q  You  can’t  say  it  was  not?  A  I  was  there  at  the 
time  of  the  examination  at  the  Jaffe  office. 

268  Q  And  there  -were  these  sheets  available  at  that 
time,  weren’t  they?  A  Which  sheets  do  you  refer 
to? 

Q  The  time  records,  for  example.  A  The  time  sheets? 

Q  The  time  sheets,  whatever  you  want  to  describe  them 
as.  A  My  recollection  is  there  were  some  time  sheets 
available  for  examination  at  that  time.  As  to  any  other 
cost  data,  I  think  no  other  cost  data  was  available. 

Q  So  you  are  willing  now  to  modify  your  earlier  tes¬ 
timony  that  no  type  of  cost  data  was  furnished  prior  to 
this  trial?  A  I  didn’t  testify  no  type  of  cost  data  was 
furnished  prior  to  this  trial. 

Q  Then  I  misunderstood  you.  A  I  didn’t  testify  to 
that.  I  said  I  w-as  not  certain  as  to  what  type  of  infor¬ 
mation  you  were  asking  me  about,  and  I  identified  what 
I  actually  knew  I  saw. 

Q  That  letter  I  handed  you  a  moment  ago,  dated  Jan¬ 
uary  25,  which  lists,  does  it  not,  a  number  of  items  you 
wanted  corrected,  except  for  the  one  item  you  have  men- 
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tioned,  the  pipe  leg  in  one  of  these  four  bathrooms,  which 
yon  said  was  removed,  are  there  any  other  items  in  that 
letter  which  were  not  accomplished  which  yon  re- 

269  requested  to  be  accomplished  or  which  by  agree¬ 
ment  were  dropped?  A  Well,  the  marquee  was 

to  be  repaired,  and  that  was  not  repaired  by  the  Jaffes. 
When  they  failed  to  do  that  work,  I  had  someone  else 
do  it. 

Q  Let  ns  stick  to  that  one  item.  Was  the  repair  of  the 
marquee  called  for  by  the  estimate?  A  No. 

Q  Were  yon  ever  billed  for  any  repair  of  the  marquee? 
A  No. 

Q  And  take  the  next  item.  A  “New  sash  or  chain 
put  on  window  in  General  Kramer’s  office  on  the  second 
floor.” 

That  was — I  don’t  remember  whether  the  Jaffes  came 
back  and  did  that,  or  whether  I  had  my  janitor  fix  it. 

Q  Isn’t  it  a  fact  that  you  testified  at  the  Master’s 
hearings  that  they  did  correct  that?  A  That  may  be  so. 

Q  Take  the  next  item,  please.  Don’t  go  through  them 
one  by  one.  If  there  is  any  one  that  you  must  mention, 
mention  that.  A  I  think  they  cleaned  the  skylight  par¬ 
tially,  and  we  had  some  of  our  own  men  to  clean  it 
Q  Just  mention  the  ones  now  to  which  you  have  some 
exception.  A  “Smoke  stack  must  be  straightened 

270  and  secured,  at  the  rear  of  dining  room  window.” 
That  was  done,  but  it  was  done  so  poorly  that  I  had 

to  have  it  re-done. 

Q  By  whom?  A  By  somebody  else. 

Q  By  whom-  A  I  don’t  know  now.  I  would  have  to 
look  it  up. 

Q  You  don’t  remember  who  did  it. 

Will  you  produce  in  court  here  at  the  next  session  the 
name  of  the  party  who  re-did  it  for  you?  A  I  think  I 
can.  It  has  been  some  time  ago.  If  I  can  find  the  bill, 
I  will  be  glad  to  bring  it. 

Q  You  will  bring  it  at  the  next  session,  the  name  of 
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the  person  who  re-did  that  pipe?  A  Yes.  I  might  say 
I  am  right  now  without  a  secretary,  and  I  would  be  glad 
to  have  her  look  it  up,  but  she  just  recently  left  and  she 
was  the  one  who  kept  my  files,  and  I  may  have  some  diffi¬ 
culty  locating  it.  I  can’t  promise  that  I  will  bring  it 
tomorrow. 

Q  How  long  ago  was  it  done?  A  I  would  say  three 
or  four  years  ago,  or  maybe  more. 

Q  And  you  will  bring  it,  if  you  can  find  it?  A  If  I 
can  find  it. 

Q  Then  will  you  take  the  next  item.  A  ‘‘Remove 
surplus  tin  and  metal  lathe  and  plasterboard.  ’  ’  That 

271  was  never  done.  That  is  the  item  I  referred  to  be¬ 
fore  as  part  of  the  trash  not  taken  out,  although 

they  charged  $60  for  removing  trash. 

Q  Where  is  that  stuff  nowr?  A  I  think  the  metal 
lathe  is  still  there,  and  the  plasterboard  w^as  there  a  long 
while.  I  don’t  know  whether  it  is  there  now.  I  haven’t 
seen  it  recently.  It  was  a  good  piece  of  plasterboard. 

Q  It  could  be  used,  too?  A  It  could  be  used,  and  it 
is  a  good  metal  lathe. 

Q  Will  you  take  the  next  one?  A  Surplus  tin.  I 
think  I  had  it  removed  and  paid  for  having  the  surplus 
tin  taken  out. 

Q  Do  you  remember  who  you  had  do  that?  A  I  think 
it  w~as  done  partially  by  my  own  trash-removing  man  and 
partially  recently  by  a  man  I  especially  hired  to  come 
and  clean  up  the  basement. 

Q  Go  ahead.  A  “Paint  over  place  on  ceiling  in  large 
office  on  first  floor  where  light  fixture  was  removed.”  That 
wras  done. 

Q  Incidentally,  as  to  that  item,  you  had  the  electricians 
do  that  and  no  part  of  it  w*as  charged?  A  That  is  right. 

Q  And  they  had  to  come  back  in  and  touch  up?  Isn’t 
that  right?  A  Mr.  Bernstein,  if  you  will  recall, 

272  that  ceiling  was  not  to  be  painted;  so  that  it  was 
not  a  re-painting  job. 
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Q  They  were  not  called  on  to  do  anything  to  the  ceil¬ 
ing,  and  came  and  did  it  when  your  electrician  removed 
the  fixture?  A  They  came  and  did  it  at  my  request, 
touched  up  the  ceiling,  where  the  light  fixture  was  changed. 

Q  I  think  we  understand  it.  Incidentally,  in  regard  to 
electrical  work  around  there  and  at  a  number  of  places 
in  the  building  where,  after  the  Jaffes  had  done  their 
work,  the  electricians  ran  lines  along  the  wall  or  installed 
fixtures,  they  did  come  in  and  paint  or  touch  up?  A  No. 
The  only  place  I  know  is  this  one  in  the  front  west  office 
on  the  first  floor.  There  was  an  electrician  there,  and  it 
was  a  union  electrician,  and  he  worked  in  between  the 
Jaffes  and  he  did  his  work  prior  to,  he  scheduled  his  work 
very  well  so  that  he  would  not  interfere  or  slow  down 
the  Jaffes  in  any  way.  And  most  of  his  work,  or  practi¬ 
cally  all  of  his  work,  except  this  one  fixture  which  was 
changed  afterwards — 

Q  And  this  is  the  only  one  you  recall?  A  Where 
there  was  a  change  that  required  some  touching  up. 

Q  Do  you  recall  during  the  course  of  the  Master’s 
hearing  we  sat  one  day  in  one  of  the  office  rooms  in  this 
K  Street  building,  and  in  that  very  room  there 
273  was  a  conduit  along  the  wall  identified  as  one  of 
those  that  had  to  be  touched  up  after  the  complete 
painting  of  the  wall  was  done  first?  A  No;  I  don’t  recall 
that. 

Q  You  don’t?  A  No,  indeed,  because  the  electrical 
work  was  finished  except  for  that  one  item. 

Q  You  don’t  recall  that?  A  I  don’t  recall  that. 

Q  Then  will  you  take  the  next  item.  A  There  is  an 
item  here,  “Cover  with  metal  the  jambs  and  trim  on 
doors  to  furnace  room  in  the  basement,  to  meet  fire  regu¬ 
lations.”  That  was  done,  and  although  it  passed  inspec¬ 
tion,  I  think  it  was  an  inadequate  job. 

Q  We  have  heard  about  that.  Will  you  go  on  with  the 
next?  A  That  is  all. 

Q  So  that  you  did  write  this  letter,  indicating  what 
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you  thought  ought  to  be  done;  and,  with  the  exceptions 

you  have  noted  on  the  stand  today,  they  were  all  done? 

•  •  •  • 

274  Q  Is  there  anything  anywhere  in  writing,  prior 
to  the  time  the  work  was  completed,  about  cost-plus? 

A  No,  there  is  not. 

•  •  •  • 

275  Q  You  discussed  this  damask  covering  on  the 
staircase,  and  while  the  original  estimate  called  for 

its  removal  and  painting,  it  w^as  only  removed  down  one 
flight  and  the  balance  of  it  was  not.  Is  that  correct?  A 
Yes;  it  was  removed — 

Q  One  of  three  or  four  flights?  A  It  was  removed 
in  the  hallways,  but  it  was  not  removed  in  the  main  stair¬ 
way  hall. 

Q  What  was  done  to  it,  instead  of  removing  it?  A 
They  rubbed  it  down,  dusted  it  off,  with  some  sort  of  a 
gum  substance. 

Q  How  many  man-hours  were  spent  in  doing  that?  A 
I  don’t  know. 

Q  How  many  men  worked  on  it?  A  One. 

Q  And  how  long  did  he  take  to  do  it?  A  Well,  he  was 
around  there  several  days.  I  don’t  know  that  he  was 
doing  that  all  the  time. 

276  Q  Do  you  know  what  he  was  doing?  A  I  know 
he  was  doing  that,  this  particular  man  I  have  in 

mind.  I  know  he  was  rubbing  down  this  damask. 

Q  In  order  to  save  that  damask  that  they  left  on  the 
wall,  while  they  were  doing  other  painting  work,  they 
had  very  carefully  to  cover  that  up  with  dust  cloths  and 
so  on  to  preserve  it?  A  I  don’t  remember  whether  they 
did. 

Q  You  don’t  remember  whether  they  covered  it  with 
dust  cloths?  A  I  think  if  I  had  seen  it  I  would  know 
it. 

Q  Did  you  see  them  there,  or  not?  A  I  did  not  see 
any  dust  cloths  over  the  damask  while  they  were  painting. 
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Q  You  saw  no  dust  cloths  while  they  were  painting, 
and  yet  that  took  in  all  the  main  stairways?  A  Up  to 
the  joists  of  the  fourth  floor. 

Q  As  you  come  in  you  would  see  the  stairways.  It  is 
right  in  front  of  you  as  you  come  in  the  building?  A 
You  have  to  turn  to  the  right. 

Q  But  you  can’t  get  anywhere  in  the  building  without 
going  up,  unless  you  use  the  elevator?  A  You  can  use 
the  elevator,  and  the  stairs  are  very  little  used. 

Q  And  you  see  this  wall  with  the  damask  cover- 

277  ing.  You  can’t  help  but  see  it,  can  you?  A  I 
think  you  can  help  from  seeing  it  if  you  don’t  have 

any  occasion  to  look  at  it 

Q  But  you  didn’t  see  these  coverings,  even  though  you 
were  there  when  they  were  painting?  A  I  saw  the  red 
damask  wall  covering,  sure. 

Q  And  you  saw  no  drop  cloths  on  them?  A  I  saw 
no  drop  cloths  on  the  wall. 

•  •  •  • 

278  Q  I  believe  you  testified  yesterday  on  that  job 
that  about  65  percent  of  the  outside  work  was  never 

done?  A  About  60  percent. 

Q  That  about  60  percent  of  the  outside  work  was  never 
done.  And  you  also  testified  that  nothing  in  the  basement 
was  done?  A  That  is  correct. 

Q  And  I  believe  you  testified  there  were  some  parts 
of  the  third  floor  that  were  not  done,  I  have  forgotten 
which,  but  some  parts  of  the  third  floor.  Is  that  correct? 
A  That  is  correct. 

Q  And,  in  addition,  you  testified  to  various  paint  drip¬ 
pings?  A  Yes. 

Q  And  to  discolorations  of  the  wall?  A  I  don’t  know 
whether  you  would  call  them  “discolorations.” 

Q  Various  hues?  A  Various  hues. 

Q  And  difficulties  in  the  bathroom,  with  bad  plaster? 
A  That  is  right. 
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Q  All  of  that  wonld  take  a  great  deal  of  time 

279  to  correct,  wonld  it  not! — 60  percent  of  the  outside, 
the  entire  basement,  and  part  of  the  third  floor? 

A  Yes,  a  good  deal  of  time;  and  good  deal  of  money, 
too.  As  a  matter  of  fact,  it  would  cost  more  to  correct 
than  to  have  done  it  right  in  the  first  place. 

Q  As  a  matter  of  fact,  when  the  Jaffes  sent  you  a 
letter  offering  four  men  for  tvro  days,  or  two  men  for  four 
days,  you  rejected  that,  because  you  -were  not  sure  that 
was  enough  man-hour  time  to  correct  the  conditions?  A 
That  is  correct. 

Q  You  had  moved  into  this  house  on  the  15th?  Is  that 
correct?  And  you  were  living  in  the  house  from  the  15th 
to  the  18th?  Isn’t  that  correct?  A  If  you  want  to  call 
it  “living.”  We  had  our  furniture  there.  We  moved  on 
the  15th  and  slept  there  on  the  night  of  the  15th. 

Q  You  got  your  meals  there,  except  your  downtown 
meal — your  breakfast  and  dinner?  A  No;  we  did  not 
have  breakfast  there,  or  lunch. 

Q  I  am  talking  about  the  15th,  16th,  17th,  and  18th. 
A  I  may  have  skipped  breakfast.  I  don’t  know.  I  may 
have  eaten  it  at  the  drugstore. 

Q  And  did  you  have  your  dinner  there?  A  I  don’t 
remember  'whether  we  had  dinner  there.  I  would  say 

280  it  was  possible  to  have  dinner  there,  from  the  16th  on. 

Q  Did  you  have  dinner  there  the  evening  of  the 
17th?  A  I  wouldn’t  be  able  to  say  for  sure  whether 
we  had  dinner  there.  We  may  have  eaten  it  out.  I  don’t 
know.  Let  me  see  what  day  it  was.  The  17th  was  a 
Sunday.  It  is  possible  we  ate  out  on  Sunday. 

Q  The  17th  was  a  Sunday?  A  Yes. 

Q  You  were  probably  around  the  house  a  good  deal, 
it  being  Sunday,  weren’t  you,  and  having  so  much  to  do, 
as  you  decided,  moving  in  and  with  the  baby,  and  so  forth? 
A  Yes. 

Q  And  on  Sunday  the  men  weren’t  working,  were  they? 
And  it  was  on  the  18th,  the  next  day,  in  the  afternoon, 
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that  you  had  this  conversation  with  Henry  Jaffe  where 
you  settled  for  $1,500  on  the  job,  wasn’t  it?  A  Yes,  sir. 

Q  So  that  as  of  Monday  morning  following  that  Sun¬ 
day,  you  had  all  this  work  to  be  done,  60  percent  of  the 
outside,  the  basement,  and  the  third  floor,  and  so  on,  and 
you  knew  that,  didn’t  you?  A  I  didn’t  know  it  and  I 
testified  I  did  not  know  about  all  the  work  that  they  had 
to  do,  that  had  to  be  done. 

Q  Were  you  outside  at  your  house  at  all,  even  for 
two  minutes  on  Sunday,  being  home  most  of  the  day? 

281  A  I  probably  was. 

Q  Did  you  look  at  the  outside  of  the  structure? 
A  I  may  have  seen  it;  but  the  question  whether  I  looked 
at  it,  and  for  what  purpose,  I  didn’t  know  on  Sunday  that 
the  outside  of  the  house  wasn’t  completed. 

Q  You  didn’t  know  it.  Why?  Couldn’t  you  tell  by 
looking  at  it?  A  I  may  have  if  I  had  examined  it  care¬ 
fully;  I  may  have  been  able  to  tell,  yes,  sir.  I  was  doing 
something  else.  , 

Q  You  weren’t  particularly  interested?  A  Well,  I 
was  very  much  interested,  but  I  had  plenty  to  do  other 
than  to  watch  Jaffe ’s  men  to  see  if  they  did  their  work. 
I  thought  I  could  trust  them. 

Q  That  was  the  17th  of  March.  A  Yes,  sir. 

Q  Wasn’t  it  a  fact  that  by  then  you  were  already  in 
serious  dispute  with  the  Jaffes  on  payment  on  the  K  Street 
job,  and  what  had  been  done  or  had  not  been  done?  You 
were  in  dispute  with  them,  I  think  you  testified,  early  in 
March,  after  receiving  the  February  28  bill.  A  I  think 
we  were  in  serious  dispute. 

Q  So  that  on  that  Sunday,  Sunday,  March  17,  when 
you  were  home  most  of  the  day,  and  when  as  of  that  date 
all  of  this  work  was  not  done,  as  you  say,  you  were 

282  already  in  serious  dispute  with  the  Jaffes.  And 
yet  you  trusted  them  and  didn’t  look,  so  that  as 

of  the  18th  you  didn’t  know  this  work  was  not  done? 

•  •  •  • 
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Q  Were  you  in  the  basement  at  all  on  Sunday?  A  I 
may  have  been.  I  don’t  remember  whether  I  was  or  was 
not.  I  assume  I  did  go  down  there  for  something. 

Q  And  none  of  the  work  in  the  basement  was 

253  done,  according  to  you?  A  That  is  right. 

•  •  •  • 

254  Q  And  wdien  Mr.  Henry  Jaffe  came  to  you  in 
the  afternoon,  and  you  vrere  already  in  serious 

255  dispute,  did  you  think  to  call  or  did  you  call  your 
help  to  find  out  whether  the  work  was  done?  A  I 
think  I  did  not  call  at  the  house.  I  did  call  my 

wife  to  see  if  she  knew-  whether  or  not  it  was  done. 

Q  And  what  did  she  say?  A  She  said,  “If  the  Jaffes 
say  it  is  done,  it  is  done.” 

Q  Even  though  you  w^ere  then  in  very  serious  dispute 
about  the  K  Street  building? 

•  •  •  • 

256  Q  Do  you  remember  some  time  after  you  were 
in  the  Underwood  Street  house,  you  invited  a  Mr. 

David  Stern,  a  contractor  of  this  city,  to  your  house  for 
dinner?  A  Yes. 

Q  Had  he  ever  been  at  your  home  for  dinner  before? 
A  No. 

•  •  •  • 

288  Q  On  the  Underwood  Street  job,  Mr.  Tendler, 
isn ’t  it  a  fact  that  all  the  woodwork  on  the  first  and 
second  floors,  or  at  least  the  first  floor,  that  I  know  of, 
which  the  specifications  did  not  originally  call  for  paint¬ 
ing,  were  painted  by  the  Jaffes,  pursuant  to  your  request? 
That  was  an  extra,  in  other  words.  A  That  is  correct. 

•  •  •  • 

291  Q  You  spoke  of  the  fact  that  you  had  various 
paint  drippings  on  the  sills  and  in  the  bathroom  on 
the  tile,  and  so  on,  which  you  said  you  had  to  get  a  man 
or  men  in  and  it  took  several  days  to  remove.  Who  was 
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the  man  you  got  in?  A  One  fellow  was  named  Mason 
George. 

Q  And  where  does  he  live  or  reside?  A  He  lives 
way  out  in  Northeast;  I  can’t  remember  the  address.  I 
think  it  is  Nash  Street,  a  new  development 

Q  How  many  days  did  he  work  at  that  paint  dripping 
work?  A  He  didn’t  work  only  on  that.  He  worked  on 
general  deeming. 

Q  How  much  time  did  he  put  in  in  removing  the  paint 
drippings?  A  As  I  recall  it,  he  was  there  for  either 
two  or  three  days,  and  his  job  was  to  clean  the  bathrooms 
and  scrape  the  paint  drippings  off.  And  I  would  say — 

Q  And  he  spent  two  or  three  days  doing  that?  A  Two 
or  three  days. 

Q  Doing  that?  A  But  he  wasn’t  the  only  one. 

Q  How  much  was  he  paid  for  that  work?  A  He  was 
paid  a  dollar  an  hour. 

292  Q  So  you  paid  him  $30  for  scraping  paint  drip¬ 
pings?  A  I  don’t  remember  whether  it  was  two 

or  three  days.  It  was  around  $20  I  paid  him — perhaps  a 
little  more. 

Q  Just  for  the  paint  scraping,  now?  A  And  deaning 
of  the  bathrooms. 

Q  What  do  you  mean  by  the  deaning  of  the  bath¬ 
rooms? — scrubbing  them?  A  Yes,  he  scrubbed  them. 

Q  Which  was  no  part  of  the  painters’  job?  A  No. 

Q  So  that  it  was  for  both  jobs  you  paid  him  $20  or  $30. 
A  Yes. 

Q  What  other  man  did  you  have  and  how  much  did 
you  pay  him?  A  I  think  Edward  Jackson  was  there.  I 
think  he  was  there. 

Q  How  much  time  did  he  put  in  at  this  work  of  paint¬ 
scraping,  and  how  much  did  you  pay  him  for  it?  A  Well, 
he  was  working  at  the  house  at  that  time.  I  think  he 
worked  right  along. 

Q  Doing  general  work  for  you?  A  Yes. 

Q  And  he  might  have  done  some  of  this,  but 

293  you  don’t  know  how  much?  A  I  think  so. 
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•  •  •  • 

294  Q  They  put  in  some  other  partitions  not  called 
for  in  the  original  estimate,  didn’t  they?  A  They 

put  in  partitions  in  rooms? 

Q  Either  in  rooms  or  closets  or  halls,  whatever  you 
want  to  call  it,  in  that  building,  that  they  added  above  the 
basement  level,  not  called  for  in  the  original  estimate. 
A  They  put  in  a  partition  on  the  first  floor,  yes. 

Q  How  big  a  partition?  A  Well,  it  ran  about  14  or 
15  feet. 

Q  And  that  was  not  called  for  by  the  original  esti¬ 
mate?  A  No,  that  was  not  called  for  by  the  original 
estimate. 

Q  And  that  had  to  be  painted?  A  Yes. 

Q  So  that  that  partition  was  at  least  the  equivalent 
of  the  one  that  was  removed,  wasn’t  it?  A  Yes. 

Q  It  was  more  than  14  feet.  So  that  when  you  testified 
yesterday  that  they  had  removed  a  partition  and  there¬ 
fore  did  not  have  to  paint  it  and  had  less  work, 

295  that  was  more  than  compensated  for  by  the  addi¬ 
tional  painting  required  in  the  new  partition, 

wasn’t  it?  A  I  would  say  it  was,  yes,  slightly  more,  the 
painting  on  that. 

Q  One  last  question,  Mr.  Tendler,  on  the  home  at  Un¬ 
derwood  Street.  You  lived  in  there  about  4  years,  isn’t 
that  right,  before  you  moved  out  and  sold  it?  A  About 
3  years. 

Q  You  had  one  room  in  that  house  repainted,  I  believe, 
a  room  prepared  for  a  child  that  didn’t  arrive.  A  It 
arrived,  the  child  arrived. 

Q  But,  except  for  that  room,  did  you  have  any  of  the 
rest  of  that  house  decorated  at  all  other  than  by  the 
Jaffes?  A  Oh,  yes. 

Q  What  part?  A  The  kitchen  was  done  over. 

Q  When?  A  About  sometime  before  we  sold  the 
house. 

Q  It  was  quite  a  while  after  the  original  paint  job 
was  done?  A  Oh,  yes. 
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Q  Just  repainting  in  the  kitchen?  A  Yes.  And  the 
dinette  was  done  over. 

Q  And  the  dinette.  A  And  the  bedroom  was  done 
over. 

296  Q  Which  bedroom?  A  Our  bedroom,  the  mas¬ 
ter  bedroom. 

Q  How  long  after  the  original  job?  A  Jnst  before 
we  sold  the  house. 

Q  So,  in  other  words,  three  years  later  it  was  re¬ 
painted?  A  We  had  to  put  it  in  shape  before  we  could 
seH  it 

Q  So,  in  other  words,  yon  lived  in  the  house  for  at 
least  three  years,  with  the  painting  job  the  Jaffes  had 
done. 

•  •  •  • 

303  Recross  Examination 
BY  MR.  BERNSTEIN: 

Q  Yon  testified  on  redirect,  Mr.  Tendler,  that  yon  would 
say  the  carpentry  work  specified  in  the  December  6  esti¬ 
mate,  and  that  accomplished —  A  Would  yon  repeat  that 
part  of  it? 

Q  Yon  testified,  I  believe,  there  was  an  equivalent  be¬ 
tween  the  work  specified  in  the  December  6  estimate  and 
that  done  and  covered  by  the  bill.  Is  that  right?  A 
Yes. 

304  Q  Could  you  tell  me,  for  example,  how  many 
man-hours  were  involved  in  building  that  wall  in 

the  basement?  A  Not  exactly,  no. 

Q  Yon  have  no  idea,  not  even  approximately,  how  long 
it  took  to  build  that  wall?  A  Oh,  sure,  I  have  an  ap¬ 
proximate  idea  how  long  it  took. 

Q  How  many  man-hours  did  it  take?  A  I  would  say 
it  would  take  about  12  man-hours. 

Q  About  12  man-hours  to  build  that  long  cinderblock 
wall  in  the  basement?  A  Those  blocks  were  a  foot  long, 
or  10  inches  long. 
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Q  That  is  laying  the  wall.  Does  that  include  putting 
the  door  sidings  on  and  everything  else?  A  No;  you 
said  laying  the  wall. 

Q  How  long,  including  putting  on  the  door  sidings  and 
everything  else?  A  I  would  say  about  15  hours. 

Q  Is  that  what  it  took,  do  you  believe?  A  I  think  it 
took  about  that,  about  15  hours. 

Q  Can  you  tell  me  how  long  it  would  take  on  the  fourth 
floor,  as  per  the  specification,  to  “remove  partition  be¬ 
tween  two  large  closets  and  remove  all  cabinets, 

305  shelves,  or  other  necessary  equipment  to  make  an 
office  in  this  location  ?  ’  ’  How  many  man-hours  would 

that  take?  A  On  the  fourth  floor? 

Q  Yes.  A  In  the  big  closet? 

Q  Suppose  you  look  at  Exhibit  No.  1,  so  you  can  see 
the  description. 

(The  exhibit  was  handed  the  witness  by  the  Deputy 
Clerk.)  A  (Reading)  “Remove  partition  between  two 
large  closets  and  remove  all  cabinets,  shelves,  or  other 
necessary  equipment  to  make  an  office  in  this  location. 
Patch  floor,  plaster  and  base  where  necessary.” 

Q  How  many  man-hours  would  that  take?  A  In  that 
closet  there  were  some  pipes  and  wures,  which  it  was  antici¬ 
pated  they  would  move.  They  were  standing  out  in  the 
closet.  And  to  make  an  office  out  of  it,  it  was  discussed 
that  that  would  be — 

Q  My  question  is,  how  many  man-hours  would  it  take 
to  do  that  work?  A  My  estimate  would  be  about  24  man¬ 
hours. 

Q  About  24.  Would  you  be  surprised  if  it  took  12? 
A  I  wouldn’t  be  surprised,  no.  I  would  say  my  estimate 
wasn’t  so  good. 

Q  How  many  man-hours  would  the  total  carpentry 
work  covered  by  the  estimate  of  December  6  take? 

306  A  How  many  man-hours  w’ould  it  take? 

Q  How  many  man-hours  would  it  take  to  do  all 
the  work  covered  by  the  estimate  of  carpentry  work?  A 
I  have  never  figured  it  out. 
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ME.  EDGERTON:  I  don’t  see  how  Mr.  Tendler  can 
answer  these  questions. 

THE  COURT:  He  said  they  were  substantial  equiva¬ 
lents,  and  he  is  trying  to  develop  whether  that  is  predi¬ 
cated  on  the  man-hour  situation. 

MR.  EDGERTON :  I  don’t  see  how  he  could,  not  being 
in  that  business. 

MR.  BERNSTEIN :  I  agree,  Your  Honor.  No  further 
questions. 

•  •  •  • 

310  Barry  Jaffe 

Direct  Examination 

BY  MR.  EDGERTON: 

Q  May  I  ask  the  witness  if  the  total  amount  paid  Mr. 

Taylor  for  his  work  at  1703  K  Street  was  $527.27? 

•  •  •  • 

MR.  BERNSTEIN :  I  am  sure  that  is  his  figure.  I  am 
perfectly  willing  to  have  them  read  it  from  his 

311  testimony  before  the  Master.  I  am  sure  that  is 
correct;  but  he  has  to  add  it  on  the  stand.  I  will 

stipulate  it  was  $527.27. 

•  •  •  • 

312  Q  Who  did  the  carpentry  work  on  this  job?  A 
Jaffe-Dove  Construction  Company. 

Q  Let  me  ask  you  about  the  Jaffe-Dove  Construction 
Company.  Is  that  a  partnership  or  a  corporation?  A 
That  is  a  partnership. 

Q  And  who  are  the  partners  of  the  Jaffe-Dove  Con¬ 
struction  Company?  A  Mr.  P.  S.  Dove,  Henry  Jaffe, 
Morris  Jaffe,  and  myself. 

Q  In  what  proportions  do  you  share  in  the  profits  of 
the  Jaffe-Dove  Construction  Company?  A  At  the  pres¬ 
ent  time  we  share,  at  the  end  of  the  year,  we  split  the 
profit  on  it.  Mr.  Dove  is  the  only  drawing  man  in  the 
company  that  draws  a  salary. 
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Q  How  about  back  in  1945  and  1946?  A  The  same 
thing  applied. 

Q  The  same  thing  would  apply  at  that  time?  A  Yes, 
sir. 

•  •  •  • 

313  A  The  Jaff e-Dove  bills  the  New  York  Decorat¬ 
ing  Company,  thesame  as  any  other  sub  contractor. 
Q  And  was  the  amount  of  their  bill  on  this  job 
$1,119.50?  A  Was  that  the  amount? 

MR.  BERNSTEIN :  We  may  stipulate.  Where  did  you 
get  that  from? 

We  will  stipulate  on  this,  Your  Honor. 

•  •  •  • 

315  Q  On  the  flooring  w’ork  done  at  1703  K  Street, 
that  was  done  by  Long  and  Stone,  was  it  not?  A 

That  is  correct. 

Q  And  the  amount  of  the  bill  you  paid  Long  and  Stone 
was  $740  for  the  work  done  there  at  1703  K?  A  That 
is  right. 

Q  And  you  had  better  check  this  figure,  Mr.  Jaffe,  be¬ 
cause  I  checked  it  as  best  I  could  from  the  records.  It 
appeared  to  me  you  charged  Mr.  Tendler  for  the  flooring 
work  $1,144.86.  A  I  think  that  is  about  right. 

Q  And  the  difference  between  the  $1,144.86  and  $740 
is  $404.86?  A  That  is  correct. 

Q  And  that  is  54.7  per  cent?  A  Yes,  sir. 

•  •  •  • 

316  A  Before  I  left  for  New  York,  to  go  to  a  wed¬ 
ding  of  a  nephew  of  mine — which  I  think  I  was 

entitled  to — we  thought  the  floors  would  come  up,  and 
Mr.  Tendler  asked  me  what  we  charged  for  floors  and  I 
says,  “Mr.  Tendler,  we  charge  11  cents  a  square  foot, 
and  Long  and  Stone  do  our  floor  work.” 

So  Mr.  Tendler  says,  “Well,  if  we  are  ready  for  the 
floors  while  you  are  away,  can  I  call  Long  and  Stone 
or  Miss  Shapiro  and  have  it  done?” 
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And  I  said,  “Yes,  sir;  you  call  either  one  and  the  floors 
will  be  done.”  And  we  gave  him  an  estimated  price  of  11 
cents  per  square  foot,  and  that  is  the  way  we  came  to  that 
figure. 

•  •  •  • 

320  Q  Mr.  Jaffe,  can  you  name  for  us  any  compar¬ 
able  job  during  the  base  period,  that  is,  from  Jan¬ 
uary  1,  1939  through  March  30,  1942,  in  which  Jaffe-New 
York,  as  principal  contractor,  charged  the  purchaser  a 
markup  of  54.7  per  cent,  or  anything  in  excess  of  50  per 
cent,  profit  on  flooring  work  done?  A  I  went  over  this 
with  the  OPA  officers,  and  they  checked  into  all  that. 

MR.  EDGERTON:  That  is  not  responsive,  if  Your 
Honor  please. 

THE  WITNESS:  I  haven’t  got  them  here.  I  can’t 
recall  it. 

THE  COURT :  Can  you  get  information  that  would  en¬ 
able  you  to  answer  that  question,  Mr.  Jaffe? 

THE  WITNESS :  Not  at  the  present  time,  Your  Honor. 

THE  COURT:  What  do  you  mean,  “at  the  present 
time”?  I  don’t  mean  sitting  there  in  the  witness  chair; 
but  could  you  look  into  records  and  get  the  necessary  in¬ 
formation  to  make  that  answer? 

THE  WITNESS :  I  doubt,  sir,  if  I  have  that  1939  rec¬ 
ords.  We  keep  records  for  five  years  back,  and  that 

321  was  1939  to  ’41.  And  we  don’t  keep  records  that 
go  back  that  far. 

THE  COURT:  You  alluded  just  a  moment  ago  to  the 
fact  that  you  had  had  dealings  with  the  OPA  authorities 
in  the  matter. 

THE  WITNESS :  That  is  correct. 

THE  COURT:  Wouldn’t  the  investigation  that  was 
made  then  enable  you  to  give  the  information  that  is 
critical  to  this  situation? 

MR.  BERNSTEIN:  Your  Honor,  we  would  be  most 
happy  to  introduce  the  result  of  that  investigation  by 
OPA. 
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THE  COURT:  I  don’t  mean  the  result  of  the  inves¬ 
tigation.  I  mean  was  it  ascertained  there  were  any  trans¬ 
actions  of  this  character. 

MB.  BERNSTEIN:  OPA  did,  and  they  did  that  five 
years  ago.  That  was  five  years  ago  that  that  was  done; 
and  they  had  records  at  that  time  and  OPA  made  an 
investigation;  and  I  would  be  happy  to  develop  the  result 
of  that. 

THE  COURT:  You  might  from  those  records,  if  they 
are  available,  get  the  information. 

MR.  EDGERTON:  I  think  that  is  a  prejudicial  state¬ 
ment,  if  Your  Honor  please.  We  don’t  know  what  in¬ 
vestigation  was  made,  whether  it  was  as  to  this  phase  of 
the  question  or  some  other  phase  of  the  question,  or  whether 
it  was  a  criminal  investigation  or  what  it  was. 

THE  COURT:  I  don’t  think  that  that  investi- 
322  gation  is  what  we  are  talking  about  now. 

MR.  BERNSTEIN :  You  mean  the  OPA  records 
themselves,  Your  Honor? 

THE  COURT :  It  is  whether  or  not  any  OPA  investiga¬ 
tion  or  inquiry  would  develop  information  responsive  to 
the  question. 

MR.  BERNSTEIN :  May  I  suggest  two  things  on  that, 
Your  Honor?  Number  One,  we  have  a  memorandum 
which  on  cross-examination  I  will  bring  out.  Number 
Two,  the  OPA  men  will  be  called  as  witnesses  by  the 
plaintiffs  in  this  case. 

As  far  as  the  existence  of  the  plaintiffs’  records,  they 
were  in  existence  then,  at  the  time  the  complaint  was  made 
and  an  investigation  was  made.  That  was  five  years 
ago,  and  even  then  it  was  six  years  after  the  base  period. 

THE  COURT:  We  have  had  a  rather  protracted  in¬ 
vestigation  in  this  case  by  a  special  master.  Did  any 
information  come  out  in  that  that  would  have  a  bearing 
on  whether  or  not  there  was  a  comparable  contract? 

MR.  BERNSTEIN:  Whatever  the  defendant  request¬ 
ed;  and  the  Master  made  findings,  as  Your  Honor  knows. 
He  heard  the  OPA  men  and  so  on. 
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ME.  EDGEETON:  This  phase  of  the  matter,  as  I 
understand,  wasn’t  inquired  into. 

ME.  BEENSTEIN :  I  question  that,  Your  Honor. 

ME.  EDGEETON:  Not  this  phase. 

323  THE  COUET:  I  think  the  special  master  made 
a  finding. 

ME.  BEENSTEIN:  It  was  inquired  into  by  the  spe¬ 
cial  master,  Your  Honor.  In  fact,  that  is  presumptively 
conclusive  that  the  special  master  inquired  into  it. 

•  •  •  • 

327  ME.  BEENSTEIN :  Your  Honor,  may  I  say  this? 

Mr.  Tendler  is  confusing  the  issue  on  markup.  The 
job  might  be  marked  up  50  per  cent;  but  that  isn’t  ac¬ 
cording  to  the  estimate.  The  regulation  says  use  your 
same  method  of  calculating.  He  may  calculate  out  that 
it  will  cost  so  much  for  labor  and  so  much  for  material, 
“and  therefore  I  have  to  charge  so  much  in  order  to  make 
my  profit.”  When  it  ends  up,  he  may  find  the  costs  will 
be  one  half  or  double,  because  he  has  projected  himself 
into  the  future.  And  the  exact,  resultant  markup  in  the 
bill  is  not  the  way  the  regulation  applies.  It  is  how  you 
calculate  in  advance. 

He  has  already  testified  he  gave  a  price  per  square 
foot,  and  when  you  multiply  that,  it  comes  out  to  more 
than  the  bill  rendered.  In  fact,  the  witnesses  introduced 
by  the  defense  before  the  Master  all  had  prices  in  excess 
of  that.  You  can’t  charge  back  a  regulation  retroactively, 
because  the  final  issue  of  fact  comes  out  that  way. 

•  •  •  • 

329  THE  EEPOETEE  (reading):  “Question:  Mr. 

Jaffe,  can  you  name  for  us  any  comparable  job 
during  the  base  period,  that  is,  from  January  1,  1939 
through  March  30,  1942,  in  which  Jaffe-New  York,  as 
principal  contractor,  charged  the  purchaser  a  markup  of 
54.7  per  cent,  or  anything  in  excess  of  50  per  cent,  profit 
on  flooring  work  done?” 
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THE  WITNESS:  I  don’t  recall  right  now  that  I  can 
name  any  specific  one.  The  percentage  of  markup,  I 
showed  the  OPA  officer,  at  his  request — 

BY  MR.  EDGERTON: 

Q  I  didn’t  ask  you  that,  Mr.  Jaffe.  A  I  don’t  recall 
that. 

Q  Do  you  have  any  records  in  your  office,  or  in  your 
company,  relating  to  1939-1942  now  ?  A  I  doubt  if  I 
still  have  them.  We  don’t  save  records  back  past  five 
years,  or  any  correspondence. 

•  •  •  • 

330  Q  You  will  concede,  of  course,  there  were  dif¬ 
ferences  in  the  painting  as  done  and  as  you  esti¬ 
mated  the  job  originally,  don’t  you?  A  Very  minor. 

Q  Minor?  A  There  were  minor  differences.  If  any¬ 
thing,  I  think  we  did  more  painting  than  was  estimated 
on  in  the  original  estimate.  You  have  the  same 

331  number  of  square  feet  there,  if  not  more.  The 
same  building  is  there.  Everything  is  the  same.  If 

anything,  we  did  far  more. 

Q  Let  us  find  out  a  little  bit  about  that,  Mr.  Jaffe, 
then.  In  eight  rooms  where  your  estimate  contemplated 
the  canvas  would  be  taken  off  the  ceiling  and  three  coats 
of  paint  applied,  in  fact  the  canvas  was  left  on  there  and 
one  coat  of  paint  applied.  Is  that  a  minor  difference? 
A  Mr.  Edgerton,  unfortunately,  in  the  estimate,  as  Mr. 
Tendler  very  well  knows,  we  intended  to  leave  the  canvas. 
He  didn’t  want  to  take  good  canvas  off.  It  should  have 
read  “Sidewalls.”  And  where  the  canvas  was  left,  we 
patched  with  new  canvas,  which  was  expensive,  and  pasted 
it  back  where  it  was  left. 

It  was  an  awfully  unfortunate  thing  the  way  the  esti¬ 
mate  was  written;  but  the  pressure  was  put  on  us  and  I 
thought  we  had  put  it  down  correctly. 

Q  You  mean  the  estimate  is  wrong  in  each  place  where 
it  says  the  canvas  was  to  be  scraped  off?  A  That  is 
right. 
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Q  In  about  eight  rooms?  A  That  is  right. 

Q  That  was  a  mistake?  A  That  was  an  error  in 
writing  the  estimate. 

Q  How  is  that  reflected  in  your  figures?  A  The 

332  figures  were  right.  We  should  have  had  “walls  to  be 
scraped.” 

Q  The  estimate  was  for  so  many  dollars,  wasn’t  it? — 
$4,388?  A  That  is  correct. 

Q  Covering  these  items  of  work  specified  and  spelled 
out?  A  That  is  right.  When  I  read  it  to  the  clerk,  I 
put  most  of  them,  ceiling  and  walls. 

Q  And  now  are  you  saying  that  on  all  mistakes  in  the 
work  specified  to  be  done,  it  would  have  no  effect  on  the 
figure? 

•  •  •  • 

Q  And  two  floors  were  left  as  they  were,  and  the 
brocade  was  cleaned?  A  That  is  right. 

333  Q  And  you  say  that  is  a  minor  difference  in 
figuring  a  painting  job,  where  you  do  not  have  to 

paint  three  walls,  three  coats,  on  rough  plaster?  Is  that 
a  minor  difference?  A  Let  me  explain  that.  That  bro¬ 
cade  was  on  there  maybe  40  years.  It  had  the  accumu¬ 
lation  of  40  years’  dust  and  dirt  there.  I  went  up  and 
showed  Mr.  Tendler  how  pretty  that  brocade  could  be 
brought  out  with  cleaning,  and  he  was  so  thrilled  with 
it  he  says  “Let  us  clean  it  instead  of  painting  it.”  And 
irrespective  of  what  Mr.  Tendler  says,  “a  little  dusting,” 
we  spent  plenty  of  time  cleaning  that;  and  today,  after 
five  years,  you  can  go  up  and  look  at  some  beautiful 
brocade,  which  he  preferred  to  painting  the  walls.  And 
it  took  us  just  as  long  to  do  the  cleaning,  if  not  longer, 
than  the  painting. 

Q  What  would  have  been  the  comparative  cost  of  clean¬ 
ing  it  by  one  of  your  workmen,  as  compared  with  remov¬ 
ing  that  brocade  and  applying  three  coats  of  paint  to  the 
same  area?  A  I  should  think  it  would  be  about  the  same. 
After  we  cleaned  it,  we  had  to  take  dropcloths  and  nail 
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them  all  the  way  around  the  top  to  make  sure  none  of 
the  paint  from  the  ceiling  -would  have  dropped  on  this 
brocade.  Otherwise  there  would  be  paint  on  it.  And 
painters  are  apt  to  take  the  brush  and  drop  a  little  on; 
but  there  is  none  on  it.  That  required  as  much  time  to 
take  up  canvas  all  over  these  -walls  as  for  a  man  to  put 
a  coat  of  paint  on. 

•  •  •  • 

336  Q  Did  you  supervise  the  job?  A  I  was  there 
practically  every  day;  but  Morris  was  there  one 

and  two  and  three  times  a  day,  except  the  three  days 
we  w’ent  to  the  wedding. 

•  *  •  * 

337  Q  You  told  your  foreman  and  supervisors  on 
the  job  to  do  exactly  what  Mr.  Tendler  said?  A 

Yes,  to  satisfy  Mr.  Tendler. 

Q  Did  you  tell  that  to  the  plumber?  A  I  gave  every¬ 
one  instructions,  “Give  Mr.  Tendler  whatever  he  wants.” 

Q  Then  Mr.  Tendler  was  actually  supervising  this  job, 
wasn’t  he?  A  I  beg  your  pardon.  He  knows  nothing 
about  construction. 

Q  He  was  the  one  telling  people  what  to  do  ?  A  Any¬ 
one  can  tell  someone  to  paint  a  room.  If  he  rented  a 
space,  he  would  say,  “Get  this  room  done  for  me.”  Cer¬ 
tainly,  that  is  what  I  told  them  to  do. 

•  •  •  • 

340  Q  That  is  an  overall  average  on  all  jobs,  isn’t 
it?  A  That  is  the  way  we  work. 

Q  Don’t  you  keep  any  records  of  individual  jobs  at 
all?  A  We  have  never  done  it  in  43  years. 

Q  Suppose  Mr.  Tendler  had  paid  this  bill,  $7,886.63, 
whatever  it  was,  upon  its  being  rendered,  you  mean  from 
your  books  you  couldn’t  have  told  what  profit  you  earned 
on  that  job?  A  Not  a  bit,  no,  sir. 

Q  And  you  can’t  tell  us  now  how  much  profit  there 
is  in  this  job  for  your  company?  A  No,  sir. 
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•  •  •  • 

348  Q  And  how  many  jobs  do  you  have  a  year?  A 
From  2500  to  3000  jobs  a  year. 

•  •  *  • 

360  Q  And,  to  your  own  knowledge,  how  much  of 
the  outside  of  the  house  was  painted?  A  From 
my  knowledge,  through  the  men,  every  bit  of  it.  And 
from  my  knowledge  and  inspection,  of  inspecting  it  with 
Mr.  Minte,  every  bit  of  it. 

Q  How  do  you  say  that,  Mr.  Jatfe?  A  Because  I 
looked  it  over. 

Q  And  you  could  tell  by  looking  at  it?  A  Absolutely. 

•  •  *  * 

362  Q  That  total  estimated  figure  of  $4,388,  can  you 
tell  us  how  much  of  that  will  be  allocated  to  labor? 

A  How  much  I  would  figure  allocated  to  labor? 

Q  Yes.  A  Well,  I  tell  you,  when  I  go  through  it, 
I  would  generally  figure,  oh,  I  guess  I  generally  break 
it  down  that  a  man  will  produce  about,  approximately, 
more  or  less,  $30  a  day  work.  And  whether  or  not  he 
does,  I  am  apt  to  get  hooked  or  will  make  money.  But 
as  I  would  walk  through  this  room,  I  would  say  it  is 
worth  $130.  And  if  he  happens  to  come  in  and  do  it  in 
four  days,  it  is  to  my  advantage;  and  if  he  does  it  in  six 
days,  it  is  to  my  disadvantage,  and  I  just  happened  to 
miscalculate  it.  But  that  is  my  method  of  figuring. 

*  #  *  * 

363  Q  This  estimate  was  rendered,  and  you  started 
work  on  this  job.  Did  you  accept  this  work  for 

Mr.  Tendler  on  a  cost-plus  basis?  A  Absolutely  not. 

Q  Was  it  changed  to  a  cost-plus  basis  after  you  started 
to  work?  A  No,  sir. 

Q  You  started,  then,  on  the  basis  of  this  estimate 

364  you  had  rendered  Mr.  Tendler?  A  That  is  correct. 

•  *  •  • 
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*  *  *  We  went  ahead  and  did  far  more  work,  and 
then  at  the  end,  instead  of  putting  on  a  plus  on  it,  and 
a  deduction,  we  made  up  our  mind  the  plus  far  exceeded 
the  deduction,  and  said,  “Let  it  go  at  the  estimate.” 

•  •  •  • 

365  Q  Take  the  back  stairway,  for  instance,  where 
the  estimate  called  for  two  coats  of  paint  and  only 

one  coat  was  applied.  Did  you  make  any  record  of  that 
or  take  it  into  account?  A  Two  coats  vrere  applied. 

Q  How  do  you  know?  A  I  was  on  that  job  plenty; 
and  we  had  the  first  man  on  the  job,  while  moving  in  and 
out  and  so  on,  Mr.  Wassermann,  and  he  put  on  one 

366  coat;  and  then  we  had  another  coat  put  on  when 
the  building  -was  finished.  It  -was  a  dirty,  filthy 

stairway,  and  one  coat  would  no  more  cover  it  than  one 
coat  would  cover  these  walls. 

•  •  •  # 

367  Q  I  mean  where  the  estimates  called  for  two 
coats  and  only  one  coat  was  applied,  you  didn’t 

take  that  into  account  in  rendering  the  bill?  A  Where 
it  called  for  two  coats  they  got  two,  and  more. 

Q  In  every  instance?  A  No.  I  said  where  it 

368  called  for  two,  in  several  instances  they  got  their 
full  two  coats  and  more. 

There  is  one  thing  that  didn’t  get  the  three  coats.  About 
eight  ceilings,  where  the  canvas  is  on,  called  for  three  coats, 
which  didn’t  get  three  coats;  and  that  was  an  understood 
thing  before  we  w’ent  in  and  estimated  the  job.  It  "was 
just  my  error  in  dictating  it 

•  •  •  • 

A  A  former  dining  room,  yes.  This  is  the  room  that 
I  have  on  here,  “Second  floor  large  rear  room.”  As 
I  started  to  say,  there  was  brocade  on  the  walls, 

369  which  said  to  dry  clean.  The  woodwork  and  wain¬ 
scoting  was  washed  with  solvent.  The  worn  places 

were  touched  up,  wrhich  it  was  many. 
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There  was  a  restaurant  there  for  a  year,  and  then  I  was 
recently  informed  by  Mr.  Tendler  that  the  Government 
had  it  for  years,  and  there  was  nothing  done  to  this  room 
for  many,  many  years.  It  was  filthy  and  dirty.  So  the 
men  touched  up  all  the  badly  worn  spots  and  put  on  a 
coat  of  flat  varnish  on  the  woodwork  and  the  wainscoting, 
which  ran  way  up  the  wall. 

The  ceiling  of  that  room  happened  to  be  of  wood.  We 
wouldn’t  do  the  acoustic  ceiling  here,  no  more  than  we 
would  the  wooden  there.  It  was  in  pretty  good  condition, 
and  it  wasn’t  specified  there  to  be  done. 

•  •  •  • 

370  A  The  stain  was  applied  around  the  base  board, 
around  the  window  sills,  where  it  got  a  lot  of  wear, 

and  where  these  dining  room  tables  hit  the  walls,  all 
around  the  room,  where  they  used  to  have  a  dining  room. 
They  were  cleaned  with  solvent  and  stain  rubbed  into  it, 
and  then  varnished. 

*  *  *  * 

371  Second  floor  front? 

Q  Yes.  With  the  gold  cornice  and  a  lot  of  gold, 

372  ornate  work  in  it.  A  Yes,  sir. 

Q  Your  estimate  called  for  completely  painting 
of  the  woodwork  in  that  room,  except  the  ceiling  and  the 
gold  work.  Isn’t  that  correct?  A  Our  estimate  calls  for 
the  gold  brocade  to  be  washed,  which  was  done;  the  light 
walls,  in  and  outside  of  the  panels,  to  be  painted  one  coat. 
And  in  parentheses  I  have  “Not  including  gold.”  And 
the  light  -woodwork  only,  not  including  gold,  to  be  painted 
one  coat.  “The  above  does  not  include  any  work  on  the 
ceiling.” 

That  is  all  we  had  to  do.  The  light  woodwork  is  the 
section  of  the  wall  around  a  little  gold  moulding,  and  we 
painted  each  side  of  it.  We  had  all  the  woodwork  in  that 
room,  and  we  painted  it.  We  cleaned  the  brocade,  and 
that  is  all  we  had,  and  we  did  it.  And  on  the  woodwork 
in  certain  sections,  we  did  more  than  one  coat. 
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Q  You  heard  Mr.  Tendler ’s  testimony  that  after  the 
men  got  into  that  room  it  was  decided  they  would  not 
paint  all  around  these  little  panels  in  between  the  heavy 
gold  work  of  the  cornice.  A  Do  you  see  anything  on 
the  cornice  in  there?  We  didn’t  have  it  to  do. 

Q  You  mean  that  wasn’t  included  in  the  woodwork? 
A  Of  course  it  wasn’t  to  be  done.  A  cornice  is  part  of 
the  ceiling,  an  ornamental  shelf.  It  says  the  ceiling 

373  is  not  to  be  done. 

Q  A  cornice  is  part  of  the  wall,  isn’t  it?  A 
That  is  a  big  cornice  and  it  is  a  beautiful  cornice,  and 
it  comes  about,  we  will  say,  12  inches  on  the  ceiling  and 
12  inches  on  the  wall.  It  comes  above  this  brocade,  an 
ornamental  cornice,  and  there  was  nothing  to  be  done. 
We  had  it  specifically  specified  and  I  read  it  to  you.  We 
did  some  touching  up  on  that  cornice  for  Mr.  Tendler, 
which  was  among  the  extras,  and  he  knew  it,  but  we  didn’t 
charge  him  for  it.  That  is  an  extra. 

•  •  •  • 

374  Q  Mr.  Jaffe,  as  far  as  the  paint  work  on  K  Street 
is  concerned,  you  say  you  did  many  more  things 

than  the  estimate  required.  A  That  is  right. 

•  •  •  • 

375  Q  Do  you  remember  any  of  them?  Do  you  re¬ 
call  any  of  those  extra  things  you  did?  A  I  re¬ 
call  that  we  did  the  woodwork  over  on  several  times  where 
they  messed  them  up  with  the  Venetian  blinds  and  the 
men  walked  over  the  sills. 

I  recall  when  the  electricians  came  in  there  and  run 
these  outside  cables  and  put  a  plug  there  and  messed  up 
the  wall — and  we  can’t  paint  a  little  piece  of  wall;  it 
won’t  blend  in — we  had  to  paint  the  whole  walls  over. 

I  remember  on  the  first  floor  was  where  Mr.  Tendler 
rented  one  room,  I  think  at  the  time  he  says  to  me,  “Harry, 
I  am  getting  $300  for  one  room  from  the  American  Bank¬ 
ers’  Association,”  or  something  like  that.  And  we  pulled 
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down  plaster  off  the  wall  and  we  had  to  replaster  that 
wall  and  repaint  a  section  of  it  there. 

Q  What  room  are  you  talking  about?  A  The  first 
floor  front  east  room.  I  am  sure  it  is  the  front  east  room. 

Q  There  was  a  plug  there?  A  There  was  a  plug  there, 
and  we  pulled  it  off  and  replastered  that  and  repainted 
that  room.  There  was  no  extra  charge  for  that. 

•  •  *  • 

376  Cross  Exammatuyn 
BY  MR.  BERNSTEIN: 

Q  Mr.  Jaffe,  you  were  just  asked  by  Mr.  Edgerton  as 
to  some  of  the  extras.  Do  you  remember  about  a 

377  14-foot  partition  Mr.  Tendler  described,  on  the  first 
floor  I  believe,  that  was  put  in  after  the  estimate, 

and  you  did  paint  that  also?  A  Yes. 

Q  That  was  an  extra?  A  Yes. 

Q  You  were  asked  with  respect  to  your  method  of 
estimating,  and  I  believe  you  testified  you  went  in  a  room 
and  figured  that  a  man  could  produce  $30  worth  of  work 
a  day,  and  you  figured  the  number  of  days,  and  that  was 
the  price.  Is  that  correct?  A  That  is  correct. 

Q  Is  that  what  you  did  on  this  job?  A  Yes,  sir. 

Q  Can  you  tell  me  for  how  long  you  had  used  that 
method?  A  Oh,  that  method  of  figuring  like  that? 

Q  Yes.  A  I  have  been  using  that  ever  since  I  got 
out  of  school. 

Q  The  particular  $30  figure,  how  long  have  you  used 
that?  A  I  personally  used  that  there  for,  oh,  that  there 
figure  I  have  used,  I  think  I  have  used  it  over  15  years. 

Q  Do  you  use  that  same  figure  today?  A  Oh, 

378  no,  not  today,  because  of  the  increases.  I  know  at 
the  time  we  figured  that  job,  I  figured  it  on  that 

basis. 

•  •  •  • 

Q  Mr.  Jaffe,  I  hand  you  a  memorandum  dated 
July  15,  1946,  and  ask  you  if  you  can  tell  me  in 
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just  one  sentence,  now,  a  rough  description  of  what  that 
memorandum  is.  Who  dictated  it?  A  I  did. 

Q  And  to  whom?  A  To  the  young  lady  in  the  office. 

Q  For  what  purpose?  A  For  information  to  my  at¬ 
torneys  as  to  the  investigation  of  the  0.  P.  A.  men. 

Q  Investigation  by  0.  P.  A.  men  of  what?  A  Of  this 
here  Tendler  case. 

382  Q  And  does  that  refresh  your  memory,  that  mem¬ 
orandum,  as  to  those  events  in  connection  with  that 

investigation?  A  Yes,  sir. 

*  •  •  • 

A  Two  0.  P.  A.  inspectors  came  in,  I  think  that  is 
what  they  called  them,  came  in  to  make  an  investigation 
of  this  case.  And  about  10  minutes  later  an  auditor — 
3S3  Q  Do  you  know  why  they  came  in?  A  To  check 
our  books  and  our  method  of  figuring. 

Q  Do  you  know  what  impelled  them  to  come  in?  A 
They  had  a  complaint  from  Mr.  Tendler. 

Q  Will  you  proceed,  then.  A  Yes.  So  they  came  in 
and  requested  information  as  to  charges  and  so  on,  and 
they  wanted  certain  information,  and  I  went  ahead  and 
provided  them,  I  had  them  give  them  everything  they 
wanted. 

Q  A  little  louder,  please.  A  They  asked  certain  in¬ 
formation  as  to  a  method  of  figuring,  and  I  brought  them 
out  an  estimate  of  what  they  called  a  base  period  and 
showed  them  our  charges  and  so  on. 

Q  Did  they  ask  to  see  any  of  your  books  and  records? 
A  I  offered  to  show  it  to  them.  I  offered  to  show  them 
anything.  I  said,  “Anything  you  want,  just  look  at  it.” 

Q  And  did  they  look  at  some  of  your  books  and  rec¬ 
ords?  A  Indeed  they  did. 

Q  Proceed.  A  They  went  over  it  and  stayed  there 
some  time  during  that  morning,  the  three  of  them,  and 
checked  the  books  and  records,  and  went  over  one  job  as 
a  base  period  job.  And  then  I  brought  out  another,  and 
they  said  no,  that  all  they  are  concerned  about  is  one. 
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But  I  said,  “Here  are  two  more,  and  I  will  bring  out  all 
you  want.” 

384  And  they  said,  “No,  all  we  want  is  one.”  And 
I  had  them  check  two  anyway ;  and  they  didn ’t  want 

to  go  any  further. 

Q  Did  you  ask  the  0.  P.  A.  men  if  they  would  make 
a  report  as  to  what  happened?  A  Yes,  sir. 

Q  And  what  did  they  respond  to  you?  A  They  said 
that,  “We  give  a  report  to  the  man  that  made  the  com¬ 
plaint,  and  if  we  found  you  in  violation,  we  would  notify 
you  quick  enough.” 

Q  Have  you  ever  been  notified  you  were  in  violation? 
A  No,  sir. 

Q  On  account  of  the  K  Street  job?  A  We  have  never 
been  notified  by  the  0.  P.  A.  on  any  job. 

Q  Has  the  0.  P.  A.  ever  taken  any  action  against  you 
of  any  character?  A  Never. 

Q  On  any  work?  A  No,  sir. 

Q  On  the  two  jobs  in  question  here?  A  On  no  jobs 
whatsoever. 

Q  Mr.  Edgerton  inquired  of  you  with  respect  to  the 
floor  work  on  the  K  Street  job.  Did  you  have  any  con¬ 
versation  with  Mr.  Tendler  about  the  floor  work 

385  before  it  was  done?  A  Yes,  sir. 

Q  I  hand  you  a  memorandum  which  has  been 
marked  for  identification,  “Plaintiffs’  Exhibit  No.  1,” 
and  ask  you  if  you  can  tell  me  what  that  is.  A  This  is 
a  slip  of  paper  that  I  had  made  up  on  the  27th  of  Decem¬ 
ber,  1945,  just  before,  a  day  or  two  before  we  left  to  go 
to  New  York. 

(A  pencil  memorandum  on  yellow  paper  was  marked 
for  identification  as  Plaintiffs’  Exhibit  No.  1.) 

BY  MR.  BERNSTEIN: 

Q  In  whose  handwriting  is  that?  A  It  is  mine. 

Q  That  is  your  handwriting?  A  Yes,  sir. 

Q  And  in  what  connection  did  you  make  that  memo¬ 
randum?  What  was  the  occasion  for  making  those  notes? 
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A  I  informed  Mr.  Tendler  I  was  going  out  of  town.  So 
he  wanted  to  find  out  about  the  floors.  I  says,  “Mr. 
Tendler,  while  I  am  out  of  town,  we  can  take  care  of  the 
floors  the  same  as  anything  else.  What  we  charge  for 
floors  is  11  cents  a  square  foot.” 

Q  Did  you  mark  a  notation  of  that  price?  A  Yes. 
I  got  the  number  of  square  feet  and  the  price  on  it 

356  Q  What  is  the  number  of  square  feet?  A  8,426 
square  feet,  at  11  cents. 

Q  Did  you  quote  the  11  cents  to  Mr.  Tendler?  A  Ab¬ 
solutely. 

Q  Approximately  how  much  does  that  come  to,  the 
eight  thousand  some  odd  feet  at  11  cents?  A  That  is 
$926.86. 

Q  $926?  A  Yes,  sir.  That  is  for  the  flat  level  of 
the  floors. 

Q  Was  that  price  you  gave  Mr.  Tendler  to  include  the 
stairs  and  risers?  A  No,  sir. 

Q  Is  there  anything  noted  on  the  memorandum  you 
made  at  the  time?  A  It  is. 

Q  What  does  it  say?  A  I  have  “Front  stairways, 
first  to  second  floor,  treads,  and  risers;  second  to  top, 
treads  only.  Remove  carpets,  steel  strips,  and  sand  and 
refinish — $150.” 

Q  In  other  words,  treads  and  risers  were  to  be  addi¬ 
tional  to  the  11  cents  per  square  foot  for  the  level  floors? 
Is  that  correct?  A  That  is  correct. 

Q  So  that  the  figure  of  nine  hundred — what  was  that 
figure?  A  $926.86. 

357  Q  The  $926.S6  figure,  then,  is  exclusive  of  the 
price  for  treads  and  risers?  A  That  is  right 

Q  Were  the  treads  and  risers  done  in  this  building? 
A  Yes,  sir. 

Q  And  you  paid  Long  for  that  work?  A  I  paid  him. 
Q  Including  the  treads  and  risers?  A  Yes,  sir.  Then 
I  have  also  “Rear  stairway,”  around  that  elevator,  to  be 
cleaned  and  varnished  and  stained  only,  $68. 
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Q  So  what  do  you  get  there  as  a  total  for  all  the  floor 
work,  including  the  treads  and  risers,  according  to  your 
conversation  with  Mr.  Tendler,  as  marked  on  that  memo¬ 
randum?  A  I  get  $1,144.86. 

Q  Do  you  remember  how  much  you  charged  in  your 
breakdown  for  subcontracting,  how  much  was  charged  in 
the  bill  for  this  floor  work?  Suppose  you  look  at  a  copy 
of  the  bill.  A  I  have  got  “Wood  floors  throughout  sanded 
and  refinished — $926.S6. 

“Front  stairway,  first  to  second  floor,  treads  and  risers, 
second  floor  to  top,  treads  only,  removed  carpets  and  steel 
strips  and  sanded  and  refinished  same — $150. 

“Rear  stairway,  cleaned  and  varnish  stained — 
$63.” 

388  Q  Do  the  amounts  you  have  just  read  that  you 
billed  for  in  any  way  differ  from  the  amounts  you 
have  estimated  to  Mr.  Tendler?  A  No,  sir. 

Q  They  are  identical?  A  Yes,  sir. 

MR.  BERNSTEIN:  If  your  Honor  please,  I  offer  in 
evidence,  as  Plaintiffs’  Exhibit  1,  the  memorandum  which 
has  just  been  identified  (handing  the  memorandum  to 
counsel  for  defendant). 

MR.  EDGERTON:  Is  this  in  your  handwriting,  Mr. 
Jaffe? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Is  there  anv  objection? 

MR.  EDGERTON:  No. 

THE  COURT :  Let  it  be  admitted. 

•  •  •  • 

390  Q  On  the  stairways  there  was  a  lot  of  discussion 
here  with  Mr.  Tendler,  which  I  believe  you  heard, 
and  some  questions  to  you,  about  the  removal  of  the  bro¬ 
cade  on  two  of  the  floors,  and  Mr.  Tendler  said  it  was 
just  dusted  off,  I  believe  is  the  expression  he  used,  whereas 
the  estimate  called  for  the  removal  of  that  particular 
brocade,  and  painting.  Will  you  describe  for  the  jury  what 
this  dusting  off  consisted  of?  A  That  brocade  was  a 
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silk  brocade,  very  expensive  material,  that  was  on  there 
about  40  years,  I  would  say.  This  home  was  a  beautiful 
mansion  of  the  Glover  Estate,  and  while  we  were  there 
we  cleaned  one  little  place  and  it  turned  out  so  beautiful 
that  Mr.  Tendler  suggested,  “Why  not  leave  that  pretty 
brocade  and  clean  it?” 

I  said,  “Sure,  we  can  clean  it.”  And  wdien  we  cleaned 
it,  it  consisted  not  of  just  a  dusting,  as  Mr.  Tendler 

391  said,  but  we  had  to  dry  clean  it  on  these  walls,  and 
after  we  had  cleaned  it,  with  a  regular  dough,  like, 

then  we  had  to  clean  it  with  a  solvent.  And  to  do  that 
took  as  much  time,  if  not  more,  than  to  paint  the  walls. 

Q  In  other  words,  there  were  two  complete  processes 
you  had  to  utilize  to  clean  the  accumulation  of  grime  of 
the  years  on  that  tapestry  or  brocade?  A  That  is  cor¬ 
rect. 

Q  You  had  to  first  go  over  it  with  this  dough,  as  you 
described  it?  A  Yes,  and  then  go  over  it  with  a  solvent 
solution. 

Q  When  you  finished  cleaning  it,  did  you  have  to  give 
it  any  protection  while  the  painting  work  was  done?  A 
After  we  cleaned  it,  in  order  to  paint  our  ceilings,  we 
had  to  cover  this  brocade  with  drop  cloths;  and  to  have 
men  cover  that  all  up  was  easily  equivalent  to  a  coat  of 
paint.  Otherwise  the  men  could  not  have  been  so  careful 
as  not  to  drop  some  paint  on  it,  and  there  wasn’t  a  drop 
of  paint  on  that  brocade. 

Q  In  other  words,  the  men  had  to  run  drop  cloths  all 
the  way  up  the  stairs  to  protect  that  brocade  while  they 
did  the  ceilings?  A  That  is  correct. 

Q  Mr.  Edgerton  had  some  discussion  with  you  with 
respect  to  the  large  second  floor  room  and  the  work 

392  in  and  around  the  cornice,  and  you  noted  for  him 
that  the  estimate  did  not  call  for  any  cornice  work 

in  that  particular  room.  Did  the  estimate  specify  cornice 
work  for  any  of  the  other  rooms,  using  the  word  “cornice”? 
A  I  am  sure  it  did. 
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Q  Let  me  show  you  the  estimate,  a  copy  of  it  (handing 
to  the  witness).  A  On  this  fourth  floor  center  room, 
we  have  “Ceiling,  side  walls  and  cornice.,, 

Q  That  is  repeated  elsewhere,  I  take  it?  A  It  is 
repeated  several  times. 

Q  In  other  words,  when  you  used  the  word  “  wood¬ 
work,  ”  it  did  not  include  cornice?  Is  that  right?  A  No, 
sir. 

Q  If  the  cornice  were  to  be  done,  that  was  specified 
as  such?  A  That  is  right. 

Q  And  the  same  thing  is  true  with  respect  to  wain¬ 
scoting?  A  Yes,  sir. 

Q  And  the  ceilings?  A  Yes,  sir. 

Q  In  other  words,  “woodwork’ ’  just  included  the  nor¬ 
mal  woodwork  around  doorways  and  windows,  or 
393  mouldings  around  baseboards?  A  That  is  right. 

•  •  •  • 

395  George  Wassermcurm, 

•  •  •  • 

Direct  E Domination 

•  •  •  • 

399  Q  And  did  there  come  a  time  during  the  progress 
of  the  work  when  you  were  requested  to  remove 
tacks  from  a  moulding  to  which  some  brocade  had  been 
tacked,  and  which  you  had  removed?  A  Yes. 

Q  And  what  did  you  do  when  you  were  requested  to 
remove  those  tacks?  A  I  told  Mr.  Jaffe  about  it  and 
he  sent  some  laborers  there  to  remove  the  tacks. 

Q  How  many  laborers  did  he  send?  A  Three,  I  think, 
if  I  remember  right. 

•  •  •  • 

404  Q  Directing  your  attention  to  those  tacks,  do 
you  remember  how  long  the  men  worked  on  pulling 
out  those  tacks?  A  No,  I  don’t  remember. 
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Q  Were  they  a  small  number  of  tacks  or  a  large  num¬ 
ber?  A  They  were  a  large  number  of  tacks. 

Q  Would  you  say  they  ran  into  the  thousands?  A  I 
should  say  so. 

*  •  *  • 

408  Aim  Shapiro, 

called  as  a  witness  by  counsel  for  the  defendant,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

•  •  •  • 

411  Q  What  cost  records  did  you  keep,  Miss  Sha¬ 
piro?  A  None  at  all. 

•  •  •  • 

412  Q  You  had  no  individual  record  for  each  job? 
A  No,  sir. 

•  •  •  • 

420  Q  Did  any  of  the  Jaffes  give  you,  before  they 

left  for  New  York,  did  they  give  you  any  specific 
instructions  vrith  regard  to  the  prosecution  of  the  work 
at  1703  K  Street?  A  No  specific  instructions. 

Q  No  instructions.  Did  there  come  a  time,  Miss  Sha¬ 
piro,  when  I  called  you,  during  the  progress  of  work  at 
1703  K  Street?  A  I  believe  you  did. 

Q  Do  you  remember  what  the  occasion  for  my  call  was? 
A  No,  I  don’t.  I  believe  you  called  me  several  times. 

Q  Do  you  remember  what  the  occasions  for  my  calls 
were?  A  No,  I  don’t. 

Q  Would  it  refresh  your  recollection  if  I  reminded  you 
that  on  the  first  occasion  when  I  called  I  asked  about  some 
floor  work?  A  Yes,  vou  did. 

Q  And  do  you  remember  that  on  the  second  occasion 
of  my  calling,  I  asked  about  some  key  work?  A  Yes,  you 
did. 

•  *  •  • 
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425  THE  COURT:  Well,  we  have  had  a  lot  of  long 
ways  around  in  this  case. 

Do  you  know  the  answer  to  that  one,  Miss  Shapiro,  on 
what  type  of  contract  this  was  between  the  Jaffes  and 
Mr.  Tendler? — respecting,  I  guess  you  mean,  either  or 
both  of  these  jobs,  either  the  K  Street  job  or  the  Under¬ 
wood  Street. 

MR.  TENDLER:  Well,  we  can  take  it  one  at  a  time. 
It  will  be  simpler. 

THE  COURT :  Either  or  both,  then. 

Do  you  understand  the  question? 

THE  WITNESS :  The  only  way  I  can  say  is  the  order 
was  given  to  me  to  enter  according  to  the  estimate. 

THE  COURT :  That  is  all  you  know  about  what 

426  type  of  contract  it  was? 

THE  WITNESS :  That  is  right. 

•  •  *  * 

BY  MR.  TENDLER: 

Q  Did  you  hear  any  conversation  between  the  Jaffe 
brothers  with  regard  to  the  nature  of  the  contract  for 
1703  K  Street  or  1637  Underwood  Street?  A  You  mean 
at  any  time? 

Q  At  any  time.  A  Yes,  I  did. 

Q  When  did  you  hear  those  conversations?  A  That 
was  when  we  received  a  letter  from  you  stating  that  it 
was  cost  plus — after  we  received  the  letter  from  you. 

427  Q  You  heard  no  conversations  concerning  cost- 
plus  or  fixed  price  or  no  price  at  all,  prior  to  the 

time  that  the  Jaffes  received  a  letter  from  me?  A  No, 
sir. 

Q  Stating  that  it  was  a  cost-plus  job?  A  No,  sir. 

Q  Is  that  correct?  A  That  is  correct. 

Q  That  is  your  testimony?  A  Yes,  sir. 

Q  Was  there  a  discussion  on  that  occasion  between  the 
Jaffes  as  to  whether  or  not  it  was  a  cost-plus  job?  A  I 
don’t  know  if  there  was  a  discussion.  Naturally  there 
were  comments  on  your  letter. 
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Q  There  was  a  discussion. 

THE  COURT :  She  said  she  didn ’t  know  whether  there 
was  a  discussion,  and  “naturally  there  were  comments 
on  your  letter.’ ’  That  is  exactly  what  the  witness  said. 

BY  MR.  TENDLER: 

Q  Where  were  those  comments  made  and  who  was 
present?  A  I  don’t  recall  exactly  wdio  was  present.  I 
believe  all  of  the  office  force  was  there. 

Q  And  who  was  all  of  the  office  force?  A  I  was  there. 
Harry  was  there;  Morris;  and  I  believe  just  the  stenog¬ 
rapher  at  that  time. 

428  Q  What  was  her  name?  A  Miss  Miller. 

Q  What  was  her  name?  A  Louise. 

Q  Is  she  still  employed  by  the  Jaffes?  A  No,  sir. 
I  don’t  remember  if  Miss  Miller  was  with  us  that  year 
or  not.  I  actually  don’t.  I  believe  she  w*as. 

Q  Was  Henry  Jaffe  there?  A  I  don’t  believe  so. 

Q  And  who  made  comment?  A  I  can’t  repeat  it.  I 
don’t  remember. 

Q  I  didn’t  ask  you  to  repeat  the  comment.  I  asked 
who  made  comment.  A  Who  made  comment? 

Q  Yes.  A  I  don’t  know  how  to  answer  you  there. 
THE  COURT:  Do  you  recall  who  made  comment  at 
that  time?  You  mentioned  who  you  thought  were  present. 
Now  the  question  is,  do  you  recall  who  made  the  comment? 

THE  WITNESS:  I  suppose  it  vrould  be  between  the 
Mr.  Jaffes. 

BY  MR.  TENDLER: 

Q  Was  it  Mr.  Harry  Jaffe  who  made  the  comment,  or 
Mr.  Morris  Jaffe  who  made  the  comment?  A  Oh,  they 
were  both  talking. 

429  Q  You  received  the  letter;  you  remember  the 
letter?  A  I  remember  receiving  a  letter  to  the 

effect — 

Q  What  did  you  do  with  it?  A  I  handed  it  over  to 
Mr.  Jaffe. 

Q  Which  Mr.  Jaffe?  A  I  can’t  differentiate  now 
which  one. 
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THE  COURT:  All  right.  If  you  can  recollect,  say 
you  can  recollect;  if  you  can’t  recollect,  say  you  can’t. 
That  is  simple.  You  needn’t  get  worried  about  it. 

THE  WITNESS:  I  am  trying  to  tell,  but  I  can’t  re¬ 
member. 

THE  COURT :  Then  say  you  can’t. 

BY  MR  TENDLER: 

Q  I  don’t  want  you  to  say  what  you  don’t  remember, 
but  what  you  do  remember.  A  Actually  I  don’t  remem¬ 
ber  a  great  deal. 

Q  I  want  to  help  you  remember,  if  I  can.  Do  you 
remember  whether  or  not  Mr.  Morris  Jaffe  made  any 
comment?  A  I  am  sure  he  did. 

Q  You  are  sure  he  did.  Would  you  be  good  enough 
to  tell  me  if  you  can  remember  what  that  comment  was? 
A  I  am  afraid  I  can’t. 

Q  Can  you  tell  me,  if  you  can  remember,  whether  that 
comment  was  a  calm  or  a  heated  comment?  Did  Mr.  Morris 
Jaffe  become  excited?  A  I  don’t  know. 

430  Q  You  do  not  remember.  Did  Mr.  Harry  Jaffe 
make  a  comment,  if  you  remember?  A  I  would 
have  to  say,  as  I  said  before,  they  talked  to  one  another; 
they  both  made  comments. 

Q  And  do  you  remember  what  the  comment  was?  A 
I  really  don’t. 

Q  And  did  you  hear  any  comment  between  the  Jaffes 
as  to  how  much  money  I  was  making  on  mv  building? 
A  No. 

Q  You  never  did  hear  that. 

Did  you  hear  any  comment  with  regard  to  whether  or 
not  I  was  financially  responsible  to  pay  for  this  job? 
A  I  don’t  recall  it. 

Q  Pardon?  A  I  don’t  recall  it. 

Q  You  don’t  recall  any  comment  of  that  nature?  A 
No. 

Q  This  job  at  1703  K  Street,  and  the  Underwood  Street 
job,  was  discussed  in  the  office  many  times,  was  it  not? 
A  I  don’t  doubt  it. 
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Q  Many  times.  And  can  you  tell  us  the  nature  of  the 
discussion  that  took  place,  of  those  discussions,  concerning 
these  two  jobs,  that  you  heard?  A  No,  I  can’t. 

Q  These  two  jobs  were  discussed  in  the  Jaffe 
431  office  during  the  course  of  the  work,  during  the 
period  immediately  succeeding  the  rendition  of  the 
bill,  and  periodically  from  then  onj  A  Yes. 

Q  Is  that  correct?  A  Yes. 

Q  And  you  cannot  state  the  subject  of  any  of  those 
conversations?  A  No,  I  can’t. 

Q  And  you  don’t  remember  the  subject  of  any  of  those 
conversations?  A  No,  I  don’t. 

•  •  •  • 

441  A  We  have  never  made  a  cost-plus  charge  be¬ 
fore,  to  the  best  of  my  knowledge. 

•  •  •  • 

443  Q  Now,  when  you  examined  the  time  sheets  to 
determine  how  many  man-hours  were  spent,  when 
you  prepared  these  reconstructed  cost  statements,  what 
was  the  purpose  of  the  preparation  of  those  statements? 
A  These? 

Q  Yes.  A  At  that  time  I  believe  you  and  your  at¬ 
torney,  Mr.  Hannan,  were  coming  to  the  office  to  check 
our  records,  and  we  prepared  them  to  have  them  ready 
for  you. 

•  •  •  • 

Q  And  do  you  remember  when  that  was?  A  About 
two  and  a  half  years  ago.  I  don ’t  remember  just  wffien. 

Q  Do  you  remember  whether  or  not  the  time  sheets 
were  available  at  the  time  we  came  to  your  office,  at  the 
time  Mr.  Hannan  and  I  came  to  your  office?  A  I  believe 
they  were. 

•  •  •  • 

Q  When  you  made  up  that  statement  of  the  man 
hours  spent,  did  you  separate  the  time  that  the  men 
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put  in  on  the  work  they  were  performing  for 
446  Booher  and  Ainsworth  at  1703  K  Street,  North¬ 
west?  A  It  seems  to  me  that  we  made  an  allow¬ 
ance  for  it,  though  I  am  not  sure. 

Q  Did  you  or  didn’t  you?  A  I  am  not  sure. 

THE  COURT:  She  said  her  recollection  is  that  she 
made  an  allowance,  but  her  recollection  is  not  positive. 

•  •  •  • 

452  Q  You  were  familiar  with  the  provision  in  the 
0.  P.  A.  regulations,  were  you  not,  which  required 

you  to  retain  the  records  for  transactions  regulated  by  the 
regulation? 

MR.  BERNSTEIN :  I  object  to  this  elliptical  reference 
to  the  regulation,  Your  Honor.  I  think  it  is  for  the  Court 
to  determine  what  sections  will  apply  and  how  they  ap¬ 
ply.  Actually  Mr.  Tendler  has  read  half  of  it. 

THE  COURT :  Come  to  the  bench. 

(At  the  bench:) 

THE  COURT:  Are  you  talking  about  the  requirement 
in  the  regulations  that  they  be  required  to  keep  records 
for  a  certain  period  of  time? 

MR.  TENDLER:  Yes. 

THE  COURT:  Are  you  claiming  that  they  didn’t  keep 
such  records  for  such  period  of  time? 

MR.  TENDLER:  So  Mr.  Jaffe  testified. 

THE  COURT:  No;  Mr.  Jaffe  testified  nothing  of  the 
kind.  He  said  they  haven’t  kept  them  for  the  last  period 
of  years.  But  that  wasn’t  the  purpose  of  having  the 
records  kept,  as  I  understand  it.  It  was  to  make  a  com¬ 
parison  at  that  time.  He  testified  he  showed  records  that 
were  in  the  base  period. 

453  MR.  BERNSTEIN:  That  is  right,  Your  Honor; 
and  it  has  no  requirement  hanging  over  at  all. 

THE  COURT :  No ;  I  don ’t  understand  that  there 
is.  That  is  what  I  want  to  get  at.  If  you  are  complain¬ 
ing  they  haven’t  kept  records  now  for  that  past  period, 
this  has  nothing  to  do  with  it. 
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MR.  TENDLER:  I  am  trying  to  determine  whether 
they  had  them  then,  and  whether  they  have  them  now. 

THE  COURT :  There  is  testimony  they  did  have  them 
then  and  showed  them  to  the  0.  P.  A.  investigators. 

MR.  TENDLER:  This  witness  hasn’t  so  testified. 

MR.  BERNSTEIN:  Ask  her  if  she  had  the  records 
then. 

THE  COURT:  You  can  do  that,  and  that  might  be 
relevant;  but  that  requirement  doesn’t  require  keeping 
records  now  for  five  years  ago. 

MR.  BERNSTEIN:  Or  ten  years  ago. 

THE  COURT:  Whatever  the  base  period  was. 

MR.  BERNSTEIN:  It  is  more  than  ten,  in  fact. 

MR.  TENDLER:  1939  to  1942. 

•  •  •  • 

454  Q  Miss  Shapiro,  during  the  time  that  this  job 
of  the  Jaffe  New  York  Decorating  Company  with 

me  was  in  progress  at  1703  K  Street  and  1637  Underwood 
Street,  did  you  have  records  required  by  section  15  of 
the  Revised  Maximum  Price  Regulation  251!  And  I  hand 
you  that  so  that  you  can  read  section  15. 

•  •  •  • 

THE  COURT:  Your  question  to  her  is  really  to  find 
out  whether  or  not,  while  those  regulations  were  in  force, 
they  kept  records  of  transactions  during  that  base  period 
with  which  they  could  compare  prices  charged  while  the 
regulations  were  in  force.  Isn’t  that  what  you  wanted? 
MR.  TENDLER:  Your  Honor  has  stated  it  very  well. 
THE  COURT:  Did  you  understand  it? 

455  THE  WITNESS :  Yes,  sir. 

THE  COURT:  Did  you? 

THE  WITNESS :  Yes,  sir. 

•  •  •  i 

456  Q  And  who  performed  the  carpentry  work?  A 
Mr.  Dove. 
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Q  Who  is  Mr.  Dove?  A  I  should  have  said  the  Jaffe- 
Dove  Construction  Company.  That  is  the  firm  name. 

Q  And  they  are  in  the  same  building  with  the  Jaffe 
New  York  Decorating  Company?  A  Yes;  but  they  main¬ 
tain  separate  offices. 

Q  And  who  keeps  their  books?  A  They  have  their 
own  personnel. 

•  •  •  • 

463  Q  Now,  Miss  Shapiro,  I  hand  you  some  bills 
from  the  Jaff e-Dove  Construction  Company,  and 

ask  you  when  you  received  the  bill  for  the  carpentry  work. 
A  That  bill  is  dated  March  5th;  but  it  was  included 
under  a  statement  of  December  31.  That  bill  is  listed 
under  a  statement  as  of  February  15. 

Q  Is  it  the  same  amount  on  the  15th  as  it  is  on  the — 
A  Yes;  it  is  listed  here  on  the  statement. 

Q  And  can  you  tell  why  that  11-9-15  is  erased  out? 
A  Yes;  at  the  time  we  had  this  check,  we  were  going  to 
hold  it,  and  then  decided  to  pay  it. 

464  Q  When  did  you  pay  it?  A  The  check  is  dated 
December  31. 

Q  Thank  you  very  much. 

Now,  did  you  personally  ask  anyone  connected  with  the 
Jaff  e-Dove  Construction  Company  to  give  you  an  amount 
which  you  could  pay  on  December  31?  A  No. 

Q  How  did  you  find  out  how  much  to  pay?  A  We 
had  the  bill  at  the  time  the  check  was  drawn. 

Q  That  bill  is  not  in  here  that  you  had  at  the  time 
the  check  was  drawn,  is  it?  A  Yes,  it  is. 

Q  Would  you  show  me  which  one  it  is?  A  I  just 
showed  it  to  you. 

Q  You  had  a  bill  dated  March  5,  1946,  for  a  check 
drawn  on  December  31,  1945.  A  We  had  that  bill.  I 
don’t  understand  why  it  is  dated  February  5  on  the  state¬ 
ment  and  not  on  the  bill. 

Q  Isn’t  it  a  matter  of  fact  that  you  had  no  bill  on 
December  31?  A  No,  sir;  it  is  not. 
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Q  How  do  you  arrive  at  that  statement?  Wouldn’t 
the  bill  be  in  there,  if  you  had  one?  A  These  December 
31  represented  payments  on  all  work  that  was  done  through 
the  year  of  1946. 

Q  December  31,  1945,  represented  work  through 
465  December  1946?  A  Wait  just  a  minute.  These 
checks  are  dated  December,  1946,  not  1945. 

Q  The  check  is  dated  1946?  A  Yes,  sir. 

Q  I  understood  you  to  testify  it  was  paid  in  1945. 
A  No,  I  didn’t. 

•  •  •  • 

482  Cross  Examination 
BY  MB.  BERNSTEIN: 

Q  You  say  you  have  been  in  the  Jaffe  office  15  years, 
and  in  the  15  years  when  have  you  ever  seen  or  worked 
on  a  cost-plus  contract?  A  I  never  have. 

Q  You  were  asked  about  some  items  on  the  job  card 
for  1637  Underwood  Street.  You  referred  to  the  fact 
that  there  are  certain  items  checked  on  the  front.  What 
were  those  checks?  A  They  repersented  work  not  done. 
Q  And  wThat  items  are  those?  Can  you  give  a  one- 
sentence  description  of  the  whole  bunch  of  them? 

483  A  Yes — certain  painting  work  in  the  basement — 
maid’s  room,  maid’s  bath,  laundry  room,  passage 

hall  and  north  maid’s  room. 

Q  What  do  the  items  on  the  reverse  side  of  the  card 
represent?  A  Living  room,  dining  room  and  hall,  var¬ 
nished  woodwork,  painted  three  coats  third  floor  bath  all 
painted — “This  work  in  place  of  work  not  done  in  base¬ 
ment.” 

•  •  •  • 

520  Arthur  L.  Ear  ding, 

called  as  a  witness  by  the  defendant  and  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 


Direct  Eooarrwnation 


•  •  •  • 

525  Q  Now,  Mr.  Harding,  let  me  ask  you  the  specific 
questions.  Did  you  put  three  coats  of  paint  on  the 

526  ceiling  where  there  was  canvas!  A  Not  where 
there  was  canvas.  What  do  you  mean  by  ‘ *  canvas  ?  ’  ’ 

Q  Canvas  on  the  ceilings.  A  No.  It  only  called  for 
three  coats  where  it  was  scraped. 

Q  And  did  you  put  three  coats  on!  A  No;  where  it 
was  scraped,  I  did. 

Q  How  many  coats  did  you  put  on  where  they  were 
not  scraped!  A  Two. 

•  •  •  • 

527  Q  That  is  the  large  oak  room,  the  second  floor 
reax,  a  room  about  24  feet  by  40.  A  Is  that  the 

room  with  the  high  wainscoating  in  it! 

Q  That  is  a  room  that  is  paneled  with  oak  all 

528  the  way,  except  for  large  blocks  of  green  silk  bro¬ 
cade.  A  If  that  is  the  room  I  have  in  mind,  we 

cleaned  the  brocade  and  the  woodwork  and  gave  it  a 
coat  of  flat  varnish. 

Q  The  entire  woodwork!  All  the  woodwork!  A  To 
the  best  of  my  knowledge. 

•  •  •  • 

A  No;  I  remember  now.  That  was  the  elevator  that 
has  the  boxed  in,  in  the  center,  and  stairway  runs  around  it. 

Q  And  the  stairway  runs  around  it;  that  is  correct. 
A  You  mean  the  grillework! 

Q  The  grillework,  yes,  around  the  elevator  cage.  A  I 
don’t  remember  whether  we  painted  it  all  or  not.  But 
I  think  we  painted  the  fronts  of  it  or  most  of  it 

529  Q  You  painted  the  fronts  of  it.  That  was  wood 
and  glass!  Is  that  correct!  A  Some  of  it  was 

mesh. 

Q  On  the  front!  A  Yes. 
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Q  Do  you  remember  whether  or  not  you  painted  the 
bannisters  or  varnished  the  bannisters  in  that  back  stair¬ 
case  where  the  elevator  was?  A  I  am  not  sure;  but  I 
believe  we  cleaned  off  the  paint  on  that  and  varnished  it. 
I  think  it  was  spotted. 

*  •  •  • 

538  Q  Mr.  Harding,  did  you  paint  the  shutters  on 
the  front  part  of  the  building  at  1703  K  Street? 
A  No.  There  was  a  specific  note  made  on  the  bottom  of 
the  work  slip,  in  large  type,  that  the  shutters  were  to 
be  nailed  back  and  not  to  be  painted  inside. 

•  •  •  • 

540  A  I  don’t  remember — just  that  some  partitions 
were  to  be  done,  put  in  down  in  the  basement,  that 

were  not  figured  on ;  and  there  was  a  lot  of  small  things  that 
didn’t  seem  to  be  a  great  deal. 

•  •  •  • 

541  A  No,  I  don’t.  I  know  that  we  followed  the 
specifications  through  pretty  well;  but  I  do  know 

I  had  to  go  over  quite  a  bit  of  the  work  that  was  damaged 
by  electricians. 

•  •  •  • 

543  A  There  were  several  of  the  rooms  on  the  upper 
floors  in  the  rear,  where  they  paneled  the  walls, 

after  the  walls  were  completely  painted  and  finished. 

Q  That  was  on  the  fourth  floor  rear?  A  On  the  third 
and  fourth  floor  rear,  where  there  were  new  receptacles 
put  in  after  the  work  was  finished,  and  I  had  to  prime 
those  places  and  do  those  walls  over  again. 

•  •  •  • 

544  Q  And  is  there  any  other  touching  up  you  had 
to  do  following  the  electricians?  A  Yes;  I  went 

back  after  the  work  was  completed,  you  remember  that, 
in  the  first  floor,  basement,  and  I  had  to  do  those  walls 
over. 
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Q  Was  it  the  walls  or  ceiling?  A  Walls,  where  they 
took  the  side  lights  out. 

•  *  •  • 

A  Then  in  the  room  to  the  left,  as  you  go  in,  where 
they  had  put  conduits  up  along  the  ceiling,  I  had  to  paint 
the  conduits,  and  through  the  hallway,  and  touch  up  the 
ceiling  and  paint  the  conduit. 

Q  The  first  floor  front  west  room;  is  that  correct?  A 
That  is  right. 

Q  Is  there  any  other  extra  work  that  you  had  to  do 
that  wasn’t  on  the  specifications?  A  Well,  I  done 
545  quite  a  bit  of  extra  work  over  again,  due  to  the 
workmen  and  movers.  When  they  were  moving,  at 
the  front — you  seen  that  yourself — where  they  chipped  the 
doors,  and  I  would  run  and  touch  them  up. 

*  •  •  • 

562  Morris  Weiss 

Direct  Examination 

•  •  •  • 

Q  Did  you  also  sub-contract  out  flooring  work?  A 
Sir? 

Q  Floor  sanding  and  finishing.  A  Yes,  sir — sub¬ 
contracted  that. 

Q  And  what  was  the  usual  practice  with  regard  to  the 
mark-up  on  that  kind  of  work?  A  Around  10  percent. 

Q  What  was  the  usual  practice  with  regard  to 

563  mark-up  on  those  types  of  sub-contracts,  between 
January  1939  and  March  1942? 

MR.  BERNSTEIN:  Objection.  There  is  definitely  no 
relevancy,  Your  Honor,  as  to  what  the  practice  in  that 
period  was,  if  he  is  getting  at  what  it  was  at  the  time 
of  the  0.  P.  A.  regulation. 

THE  COURT:  That  is  obviously  the  only  relevancy 
it  could  have. 
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MR.  BERNSTEIN :  And  that  has  none  there,  because 
it  is  tied  to  the  practice  of  the  particular  contractor  and 
not  to  the  practice  in  the  industry. 

•  •  •  • 

565  THE  COURT:  The  objection  is  sustained. 

MR.  TENDLER:  I  have  no  further  questions. 

C  ross-Examinaticm 

BY  MR.  BERNSTEIN: 

•  #  •  • 

566  Q  You  recall  testifying  before  the  Special  Mas¬ 
ter?  A  Yes. 

Q  And  you  were  asked,  during  the  hearings,  if  you  bad 
made  a  total  value  or  estimate  of  the  work  done  as  of  the 
time  it  was  done?  A  That  is  right. 

Q  And  that  valuation  took  into  consideration  your 
view  of  the  job  as  it  was  there  as  Mr.  Tendler  had 

567  told  you;  isn’t  that  correct?  A  That  is  right. 

Q  And  at  that  time  didn’t  you  testify  before  the 
master  that  your  estimate  of  the  value  of  the  painting 
wark  only  was  about  $5,000?  A  Somewhere  along  that 
figure. 

Q  Around  $5,000  for  the  painting  work  done  as  Mr. 
Tendler  told  you  to  do  it.  Isn’t  that  correct?  A  I  don’t 
have  the  figure  in  front  of  me;  but  I  imagine  it  was 
around  that  figure. 

Q  Let  me  correct  myself — that  you  came  to  a  figure 
of  $5,025,  did  you  not,  after  you  viewed  the  job,  for  the 
value  of  that  work. 

•  •  •  * 

Q  You  were  also  asked  a  moment  ago  about  the  cost 
of  the  floor  work.  When  you  go  out  to  do  a  job,  isn’t  it  a 
fact  that  you  give  an  estimate  of  the  cost  of  the  flooring 
work?  A  We  do;  yes,  sir. 

568  Q  And  then  you  call  later  on  the  floor  man?  A 
,That  is  right. 
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Q  And  yon  charge  the  people  on  the  basis  of  what  yon 
estimated?  A  That  is  correct. 

Q  And  yon  may  lose  or  gain,  depending  on  how  yon 
estimated?  A  That  is  correct. 

Q  So  that  what  the  snb-contractor  charges  yon  for 
floor  work  has  no  relationship  to  what  yon  charge?  A 
As  a  usual  rule.  Sometimes  we  come  out  and  sometimes 
we  don’t. 

Q  Depending  upon  how  well  yon  estimate  it.  And  in 
late  1945  and  early  1946,  per  foot  of  floor  work,  what  did 
you  estimate  it  to  cost  a  customer?  A  Between  10  and 
12  cents. 

Q  Would  yon  say  an  estimate  of  11  cents  a  square 
foot  was  a  fair  price  for  floor  work  in  the  latter  part  of 
1945?  A  That  is  right. 

Q  And  in  the  early  part  of  1946?  A  Yes. 

Q  Yon  mentioned  in  one  room  yon  estimated  the  cost 
of  painting  in  between  those  gold  blocks,  yon  said  $50?  A 
Yes,  sir. 

Q  And  yon  mentioned  when  yon  observed  it  yon 
569  were  not  sure  it  was  painted  but  thought  it  had  been 
cleaned?  A  That  is  right. 

Q  What  did  yon  estimate  the  cost  of  the  cleaning  to 
be?  A  The  cleaning  would  be  about  a  third  of  that. 

Q  So  that  if  it  was  cleaned  instead  of  painted,  the  most 
it  would  be  would  be  about  a  $25  or  $30  difference?  A 
That  is  correct. 

Q  How  much  did  yon  estimate  the  cost  of  cleaning 
that  brocade  referred  to  down  the  staircase?  If  that 
brocade  had  been  cleaned  with  this  gummy  substance  and 
then  thereafter  completely  gone  over  with  solvent  and, 
when  that  was  finished,  completely  protected  with  canvas 
drop  cloths  to  prevent  paint  droppings  on  it,  how  much 
would  you  estimate  the  cost  of  that  work?  A  It  would 
run  just  about  half  of  that. 

Q  Half  of  what?  A  Half  of  the  total  figure  for 
painting. 


180 


Q  I  didn’t  ask  you  that  question.  A  About  $150. 

Q  You  would  save  $150  to  clean  it  with  the  gummy 
substance?  A  That  is  right. 

Q  And  when  you  get  all  through  with  the  cleaning 
with  the  gummy  substance,  you  go  over  it  again 
570  with  solvent;  how  much  more  does  that  cost,  of  the 
$150?  A  With  the  scaffolds  on  there,  it  would  be 
probably  another  $30  or  $40. 

Q  Which  would  make  $190?  A  That  is  right. 

Q  And  when  you  got  through  with  that,  to  hang  drop 
cloths  all  the  way  up,  how  much  would  that  be?  A  An¬ 
other  $30. 

Q  So  that  if  the  total  staircase  cost  $300  to  remove 
the  brocade  and  paint,  this  would  cost,  at  most,  a  differ¬ 
ence  of  $70?  Is  that  correct?  A  That  is  right. 

MR.  BERNSTEIN:  That  is  all. 

•  •  •  • 

580  Q  You  made  an  estimate  of  the  work  omitted 
at  about  $1,500.  What  is  that  figure?  A  $1,523. 

Q  And  you  subtracted  that  figure  from  Mr.  Jaffe’s 
estimate  of  $4,200;  is  that  right?  That  is  right. 

Q  WTiat  is  the  difference?  A  $2,745. 

MR.  TENDLER:  I  have  no  further  questions. 

THE  COURT:  Have  you  any  further  questions? 

MR.  BERNSTEIN:  May  I  clear  one  point  up,  Your 
Honor? 

THE  COURT:  Yes. 

Recross  Examination 

BY  MR.  BERNSTEIN: 

Q  Who  made  those  tapes?  A  I  did. 

Q  Do  you  know  what  you  were  just  subtracting? 

581  A  No,  sir. 

Q  You  don’t  know  what  you  were  just  subtract¬ 
ing?  A  No. 

MR.  BERNSTEIN :  No  further  questions. 
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THE  COURT:  All  right. 

•  •  •  • 

Robert  Ecvrl  Lowe, 

called  as  a  witness  by  the  defendant,  and  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  EocammcUion 

•  •  •  • 

582  Q  You  experienced  some  difficulty  in  painting 
the  walls  in  that  room?  Is  that  right?  A  Well, 

I  think  the  color  was  changed  somewhat.  We  finished  the 
room  and  there  was  something  wrong  with  the  color.  You 
said  you  didn’t  like  the  color,  and  we  put  an  extra  coat 
on. 

•  •  •  • 

583  A  Yes,  it  was  changed.  We  put  three  coats 
on  that  room.  We  put  an  extra  coat  on  there  for 

you.  You  didn’t  like  the  color,  or  something. 

•  •  •  • 

A  I  recall  we  put  three  coats  on  it.  We  put  an  extra 
coat  on  it. 

Q  That  room,  you  may  remember,  was  to  be  painted 
light  blue.  A  Well,  I  had  a  color  chart,  and  after  it 
was  painted,  I  remember  you  changed  the  color  and  we 
had  to  put  an  extra  coat  on.  We  were  supposed  to  put 
two,  and  put  three. 

•  #  •  • 

586  Q  I  hand  you  a  paper  which  purports  to  be  the 
estimate  and  has  the  work  listed  on  there.  I  ask 
you,  please,  to  read  that  and  see  if  those  were  the  items 
that  you  were  directed  to  do.  A  It  was. 

Q  They  were.  And  you  accomplished  all  the  work 
that  is  listed  on  there?  A  Yes,  sir,  I  did,  except  the 
basement.  There  was  some  work  to  be  done  in  the  base- 
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ment  there,  on  my  slip.  But  there  was  no  dark  woodwork 
to  be  done,  in  the  first  and  second  floor.  So  you  and  Mr. 
Jaffe  made  some  kind  of  an  arrangement  there,  to  leave 
the  basement  off  and  put  three  coats  on  the  dark  varnished 
woodwork  there. 

•  •  •  • 

587  A  I  stayed  until  the  job  "was  finished.  I  didn’t 
leave  at  anybody’s  direction. 

Q  You  just  stated  you  didn’t  finish  the  basement.  A 
I  didn’t  know  it  was  ever  painted. 

Q  I  say,  who  directed  you  not  to  paint  the  basement? 
A  Mr.  Jaffe.  He  said  you  and  he  had  made  arrangements 
to  paint  the  varnished  woodwork  instead  of  the  basement, 
and  leave  that  off. 

•  •  •  • 

588  Sylvia  Russell  RotJistem, 

•  •  •  • 

% 

589  Direct  Examination 

•  •  •  • 

590  Q  Would  you  describe  in  your  own  words  what 
you  observed  about  the  manner  in  which  the  paint¬ 
ing  job  was  executed?  A  Well,  I  would  say  that  it  was 
not  a  good  job,  especially  in  the  kitchen  where  I  spent 
a  good  deal  of  time  with  your  wife.  The  ceiling  in  the 
kitchen  was  peeling  and  very  noticeably.  Do  you  want 
me  to  go  into  details  about  all  the  rooms? 

Q  With  regard  to  the  time  we  first  moved  in, 

591  when  did  you  first  notice  that?  A  I  would  say 
certainly  a  couple  of  weeks  after  you  were  in  the 

house,  because  I  knew  that  the  job  had  just  been  done, 
and  I  remarked  on  it  to  Naomi  and  she  said  she  agreed 
with  me,  that  something  had  to  be  done  about  the  kitchen 
ceiling,  and  I  would  say,  “When?” 

Q  And  would  you  particularize  with  other  things  of 
painting,  other  items  of  painting  which  you  observed  were 
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wrong!  A  Well,  in  the  dining  room  you  had  an  arch¬ 
way,  and  the  paint  was  beaded  around  the  arch.  You 
know,  there  were  little  balls  of  paint  instead  of  it  being 
smooth  around  the  arch. 

Q  Would  you  say  the  beading  was  thick  or  thin!  A 
Oh,  it  was  a  thick  beading. 

Q  Was  there  anything  else  you  noticed!  A  In  the 
living  room,  you  had  a  blue  living  room  and  the  ceiling 
was  white,  and  in  places  you  could  see  the  blue  through 
the  ceiling. 

And  in  your  downstairs  bathroom,  which  I  used  when 
I  was  in  the  house,  you  could  see  there  was  a  pattern  in 
the  paint  from  either  the  layer  of  paint  that  was  under¬ 
neath  or  the  plaster  that  was  underneath.  It  was  not 
smooth. 

And  then,  I  wasn’t  in  the  children’s  bedrooms  very 
much,  but  I  was  in  the  master  bedroom  a  great  deal, 
592  because  your  wife  was  in  bed  at  one  stage;  and 
the  plaster,  you  had  a  set-back,  where  the  bed  went 
in  the  bedroom,  and  the  plaster  over  the  bed  was  badly 
cracked. 

Q  Was  it  even,  smooth;  or  uneven!  A  No;  it  was 
uneven. 

Q  Was  that  particularly  noticeable!  A  Yes,  that  was 
very  noticeable. 

Q  Did  you  notice  at  any  time  when  you  were  at  the 
Underwood  Street  address  whether  or  not  the  basement 
rooms  had  been  painted!  • 

MR.  BERNSTEIN:  That  has  been  stipulated,  Your 
Honor. 

MR.  TENDLER:  You  admit  that. 

BY  MR.  TENDLER: 

Q  Did  you  notice  whether  or  not  any  part  of  the  out¬ 
side  had  remained  unpainted!  A  Well,  I  know  you  and 
Edward  painted  the  wood  on  the  outside. 

•  •  •  • 
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ment  there,  on  my  slip.  But  there  was  no  dark  woodwork 
to  be  done,  in  the  first  and  second  floor.  So  you  and  Mr. 
Jaffe  made  some  kind  of  an  arrangement  there,  to  leave 
the  basement  off  and  put  three  coats  on  the  dark  varnished 
woodwork  there. 

*  •  •  • 

587  A  I  stayed  until  the  job  was  finished.  I  didn’t 
leave  at  anybody’s  direction. 

Q  You  just  stated  you  didn’t  finish  the  basement.  A 
I  didn’t  know  it  was  ever  painted. 

Q  I  say,  who  directed  you  not  to  paint  the  basement? 
A  Mr.  Jaffe.  He  said  you  and  he  had  made  arrangements 
to  paint  the  varnished  woodwork  instead  of  the  basement, 
and  leave  that  off. 

•  •  •  • 

588  Sylvia  Russell  Roihstem, 

•  •  •  • 

589  Direct  Examination 

•  •  •  • 

590  Q  Would  you  describe  in  your  own  words  what 
you  observed  about  the  manner  in  which  the  paint¬ 
ing  job  was  executed?  A  Well,  I  would  say  that  it  was 
not  a  good  job,  especially  in  the  kitchen  where  I  spent 
a  good  deal  of  time  with  your  wife.  The  ceiling  in  the 
kitchen  was  peeling  and  very  noticeably.  Do  you  want 
me  to  go  into  details  about  all  the  rooms? 

Q  With  regard  to  the  time  we  first  moved  in, 

591  when  did  you  first  notice  that?  A  I  would  say 
certainly  a  couple  of  weeks  after  you  were  in  the 

house,  because  I  knew  that  the  job  had  just  been  done, 
and  I  remarked  on  it  to  Naomi  and  she  said  she  agreed 
with  me,  that  something  had  to  be  done  about  the  kitchen 
ceiling,  and  I  would  say,  “When?” 

Q  And  would  you  particularize  with  other  things  of 
painting,  other  items  of  painting  'which  you  observed  were 
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wrong?  A  Well,  in  the  dining  room  you  had  an  arch¬ 
way,  and  the  paint  was  beaded  around  the  arch.  You 
know,  there  were  little  balls  of  paint  instead  of  it  being 
smooth  around  the  arch. 

Q  Would  you  say  the  beading  was  thick  or  thin?  A 
Oh,  it  was  a  thick  beading. 

Q  Was  there  anything  else  you  noticed?  A  In  the 
living  room,  you  had  a  blue  living  room  and  the  ceiling 
was  white,  and  in  places  you  could  see  the  blue  through 
the  ceiling. 

And  in  your  downstairs  bathroom,  which  I  used  when 
I  was  in  the  house,  you  could  see  there  was  a  pattern  in 
the  paint  from  either  the  layer  of  paint  that  was  under¬ 
neath  or  the  plaster  that  was  underneath.  It  was  not 
smooth. 

And  then,  I  wasn’t  in  the  children’s  bedrooms  very 
much,  but  I  was  in  the  master  bedroom  a  great  deal, 
592  because  your  wife  was  in  bed  at  one  stage;  and 
the  plaster,  you  had  a  set-back,  where  the  bed  went 
in  the  bedroom,  and  the  plaster  over  the  bed  was  badly 
cracked. 

Q  Was  it  even,  smooth;  or  uneven?  A  No;  it  was 
uneven. 

Q  Was  that  particularly  noticeable?  A  Yes,  that  was 
very  noticeable. 

Q  Did  you  notice  at  any  time  when  you  were  at  the 
Underwood  Street  address  whether  or  not  the  basement 
rooms  had  been  painted? 

MB.  BERNSTEIN:  That  has  been  stipulated,  Your 
Honor. 

MR.  TENDLER:  You  admit  that. 

BY  MR.  TENDLER: 

Q  Did  you  notice  whether  or  not  any  part  of  the  out¬ 
side  had  remained  unpainted?  A  Well,  I  know  you  and 
Edward  painted  the  wood  on  the  outside. 

•  •  •  • 
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593  Cross  Examination 

BY  MR.  BERNSTEIN : 

•  •  •  • 

595  Q  You  say  you  observed  this  condition  in  the 
kitchen  where  the  paint  was  peeling  on  the  ceiling? 

A  I  did. 

Q  Do  you  know’  whether  there  was  water  dripping 
through  on  the  plumbing  that  may  have  caused  that? 
A  Not  to  my  knowledge.  I  didn’t  see  any. 

Q  You  didn’t  know’  w’hether  any  w’ater  wras  dripping? 
A  I  didn’t  see  any  water  dripping  through,  and  I  didn’t 
hear  any  talk  of  any  w’ater  dripping  through. 

Q  The  fact  is  you  have  no  idea  what  caused  that  paint 
to  peel,  do  you?  A  No,  I  don’t. 

Q  It  could  have  been  from  water?  A  I  have  no  rea¬ 
son  to  believe  it  was  from  water. 

Q  But  it  could  have  been,  as  far  as  you  are  concerned? 
A  No,  because  we  discussed  it. 

Q  I  say,  as  far  as  your  own  knowledge  is  concerned, 
could  it  have  been  wnter?  A  It  could  have  been  any¬ 
thing.  Yes,  it  could  have  been  water. 

Q  Could  it  have  been  humidity?  A  It  could  have 
been  humidity. 

596  Q  And  you  spoke  about  the  plaster  being  rough 
and  showing  through  the  bathroom.  Isn’t  it  a  fact 

that  all  through  that  downstairs  all  the  plaster  is  rough 
and  was  put  on  originally  in  that  way?  A  It  is  put  on 
in  a  special  finish  that  way. 

Q  Rough  plaster  finish?  A  Yes;  but  this  was  not 
that  kind  of  a  finish.  This  was  in  splotches. 

Q  You  have  no  idea  whether  that  was  the  plaster  under 
it,  and  the  paint  conforming  to  it,  or  something  else? 
A  No;  I  am  not  a  painter. 

Q  In  other  words,  that  paint  could  have  been  conform¬ 
ing  right  over  the  plaster,  from  the  appearance  of  it? 
A  It  didn’t  look  like  it  was  meant  to  look  that  way. 
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Q  Well,  you  don’t  know;  you  actually  don’t  know 
whether  that  was  the  texture  of  the  plaster  with  the  paint 
just  covering  it  in  even  coating,  do  you?  A  I  know  in 
the  rest  of  the  house  the  paint  did  not  look  that  way. 
It  was  a  special  kind  of  finish  in  the  rest  of  the  house. 

Q  But  you  don’t  know  in  that  particular  room  whether 
in  fact  that  was  not  a  conformation  of  the  plaster  with 
the  paint  right  over  the  plaster  in  even  coating?  You 
don’t  know  whether  that  is  so,  do  you? 

MR.  TENDLER:  What  particular  room? 

597  THE  WITNESS:  The  bathroom. 

BY  MR.  BERNSTEIN: 

Q  The  bathroom — and  that  is  a  fact,  that  you  don’t 
know?  A  That  is  right. 

•  •  •  • 

598  Q  The  fact  is  that  Mr.  Tendler  told  you  it  was 

Creosote?  A  That  is  right. 

•  •  •  • 

599  A  I  am  sorry.  I  thought  you  said  “dark.” 

Q  I  did  say  “dark,”  and  I  am  sorry.  I  think 
I  did.  Did  they  paint  the  woodwork  on  the  first  floor? 
Let  us  leave  the  question  that  way.  A  I  don’t  remember. 
I  would  say  yes,  but  I  couldn’t  say  yes  positively.  I  don’t 
remember  it  not  being  painted. 

Q  You  don’t  remember  either  way  as  to  the  woodwork 
downstairs?  A  That  is  right. 

Q  You  noticed  the  little  beading  in  the  archway,  but 
don’t  remember  the  woodwork?  A  I  noticed  a  great 

many  things,  because  the  Tendlers  pointed  it  out  to  me, 
and  they  were  living  there. 

Q  Oh,  you  noticed  it  because  the  Tendlers  pointed  it 
out  to  you?  A  If  you  went  to  visit  a  good  friend  of 
yours,  and  were  in  the  room  and  said,  “Look  at  thaf 
ceiling,”  you  would  say  not  only  “Look  at  that  ceiling,” 
but  “Look  at  this.” 
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Q  I  say,  you  noticed  the  beading  because  they  pointed 
it  out  to  you?  A  Yes. 

600  Q  And  you  would  not  have  noticed  it  if  they 
hadn’t  pointed  it  out  to  you?  A  I  don’t  know 

whether  I  would  have. 

•  •  •  • 

601  Edward  Jackson ,  Jr. 

called  as  a  witness  by  the  defendant,  and  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

•  *  •  • 

602  Q  And  what  is  your  occupation?  A  Janitor  at 
1703  K  Street,  Northwest. 

Q  And  you  -work  for  me  as  janitor  at  1703  K  Street? 
A  Yes. 

Q  How  long  have  you  been  working  for  me  there, 
Ed-ward?  A  Oh,  I  would  say  going  on  about  5  years. 

Q  Directing  your  attention  to  about  March  of  1946, 
did  you  have  occasion  to  do  some  work  at  my  house, 
1637  Underwood  Street,  Northwest?  A  Yes,  sir. 

Q  Did  you  do  work  there  regularly  or  just  once  in  a 
while?  A  Well,  I  -worked  there  regularly  for  a  -while. 

Q  As  a  matter  of  fact,  when  you  were  first  employed, 
you  worked  at  the  house?  A  Yes. 

Q  When  was  that,  Eedward?  A  I  don’t  kno-w  ex¬ 
actly  the  month,  but  it  was  in  1946. 

Q  Do  you  remember  when  that  was  with  relation  to 
the  time  we  moved  into  that  house?  A  Well,  I  think  you 
were  there  around  about  two  weeks  before  I  went  there. 

Q  And  you  came  and  worked  there?  A  Yes. 

Q  And  your  wife  was  there,  too?  A  Yes,  sir. 

•  •  •  • 
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6 03  Q  Will  you  describe  in  your  own  words  what 
the  condition  of  the  paint  job  in  that  house  was? 

A  Yes,  sir.  Well,  I  would  say,  first  I  will  start  with 
the  kitchen. 

Q  Speak  a  little  louder  so  the  jury  can  hear  you. 

604  A  In  the  kitchen  the  paint  was  peeling  in  the 
ceiling,  and  some  upside  the  wall  in  the  kitchen. 

Q  And  when  did  you  notice  that  in  regard  to  the  time 
when  you  first  came  to  the  house?  A  I  wouldn’t  say 
for  certain  how  long  it  had  been;  but  shortly  after  I  was 
there  it  started  peeling  and  it  peeled  quite  a  while  before 
we  ever  got  anything  done  to  it. 

And  in  the  bathroom,  also,  the  walls  peeled  paint. 

And  in  the  bedroom  upstairs  on  the  second  floor. 

Q  Which  bedroom  was  that,  Edward?  A  That  was 
the  master  bedroom  on  the  second  floor,  upstairs.  And 
also  the  bathroom  and  living  room,  and  the  hall,  it  was 
peeled  up  on  the  ceiling,  with  a  light  grade  of  paint  under 
it. 

MR.  BERNSTEIN:  I  didn’t  understand  that  answer. 

THE  WITNESS :  I  say,  up  on  the  ceiling,  where  there 
was  paint  over  paint,  where  you  could  see  the  other  paint 
through  it. 

BY  MR.  TENDLER: 

Q  Where  did  you  notice  that,  Edward?  A  In  the 
living  room  and  also  the  hallway,  downstairs. 

Q  The  halls  downstairs.  And  did  you  notice  anything 
unusual  about  the  plaster  work  in  any  of  the  rooms? 

MR.  BERNSTEIN :  I  object  to  his  leading  the  witness, 
if  Your  Honor  please. 

605  THE  COURT:  Do  not  lead  your  witness.  You 
can  ask  him  what  about  the  situation. 

BY  MR.  TENDLER: 

Q  What  did  you  notice  about  the  plaster?  A  I  would 
say  the  plaster  work  was  perfect,  smooth;  and  you  could 
tell  the  way  the  paint  was  peeled  from  the  plaster. 

Q  This  situation  that  you  describe  about  the  paint  un- 
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derneath  showing  through,  in  what  other  rooms  did  you 
notice  that? 

MR.  BERNSTEIN :  If  Your  Honor  please,  I  have  just 
objected  to  leading  questions.  He  is  acquainted  with  the 
rules  and  now  says,  “What  other  rooms  ?” 

MR.  TENDLER:  He  first  testified  about  several  rooms 
and  the  halls. 

THE  COURT :  I  will  be  quite  candid  with  you.  I  have 
not  understood  the  witness  in  all  he  said,  except  that  I 
do  recall  he  made  some  statement  about  that  condition  in 
certain  places.  I  thought  he  had  named  all  the  places  he 
had  in  mind. 

Are  there  places  other  than  those  you  named  where 
that  condition  existed? 

THE  WITNESS:  I  would  say  the  second  floor,  and 
downstairs,  most  of  it  were;  and  the  upstairs,  I  didn’t 
go  into  that,  the  second  floor  upstairs,  because  it  isn’t 
finished  yet. 

606  THE  COURT:  Go  ahead. 

BY  MR.  TENDLER: 

Q  What  condition  did  you  notice  about  the  paint  in 
the  bathrooms,  Edward?  A  Well,  the  paint  in  the  bath¬ 
rooms,  it  was  peeled  from  the  wall,  just  like  paint,  you 
know,  put  over  paint,  and  it  is  peeled  and  comes  from 
the  plaster. 

Q  Would  you  say  that  was  general  in  all  the  bath¬ 
rooms?  A  Yes,  sir;  it  was  in  all  the  bathrooms. 

Q  With  regard  to  the  outside  of  the  house,  Edward, 
did  there  come  a  time  when  you  and  I  painted  the  outside 
of  the  house?  A  Yes,  sir. 

Q  About  what  time  was  that?  Do  you  remember? 
A  Well,  I  am  not  quite  sure  I  remember  the  date,  be¬ 
cause  it  was  on  a  Labor  Day,  1946.  You  worked  all  day 
painting. 

Q  1946?  A  Yes,  sir;  we  worked  all  day,  and  about 
three  pieces  of  Sundays.  We  didn’t  work  all  Sundays. 

•  •  •  • 
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607  Q  What  kind  of  paint  did  we  use  on  that,  Ed¬ 
ward?  A  I  have  forgotten  the  name  of  the  paint, 

but  anyway  it  was  outside  paint,  supposed  to  protect 
the  water  from  the  wood. 

•  •  •  • 

608  Cross  Examination 

*  •  •  * 

609  Q  In  other  words,  right  after  you  put  a  coat 
of  this  paint  on,  it  would  suck  it  right  up.  Isn’t 
that  right?  A  Sure. 

610  Q  In  fact,  a  month  later  it  didn’t  look  like  it 
had  been  painted?  A  Oh,  I  could  look  up  there 

and  see  the  paint  had  been  on  it.  It  would  be  glossy 
like. 

•  •  •  • 

611  Q  When  do  you  think  it  was  last  painted  when 
you  went  up  there?  A  I  wouldn’t  say  exactly. 

Q  You  don’t  know  when  it  was  painted  before?  Is 
that  right? 

•  •  •  t 

Q  Do  you  remember  testifying  before  the  master  over 
across  the  street?  A  Yes,  sir. 

612  Q  About  a  year  ago?  A  Yes,  sir. 

Q  Do  you  remember  being  asked  then  when  you 
had  painted  on  the  outside?  A  Yes,  sir. 

Q  And  do  you  remember  saying  you  did  it  on  Labor 
Day?  A  Yes. 

Q  You  didn’t  mention  anything  about  Sundays  then, 
did  you?  A  Well,  it  has  been  so  long  ago,  I  am  quite 
sure  I  forgot  it.  But  I  know  good  and  well  I  went  back 
out  there  twice  on  a  Sunday,  because  I  remember  the  three 
times  I  went  back  there  on  a  Sunday,  I  told  my  wife  I 
had  to  work  out  there,  and  she  said  I  used  that  as  an 
excuse  for  not  going  to  church. 
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Q  But  when  you  testified  before  the  master,  you  didn’t 
say  anything  about  Sundays,  did  you?  A  I  guess  not 

Q  You  say  you  put  three  coats  on  the  outside  in  some 
places?  A  Yes. 

Q  Do  you  remember  telling  the  master  you  only  painted 
two  on  the  outside?  A  Just  like  I  said,  I  did  some  of 
both.  I  went  up  and  I  put  the  other  coat  on  after  I  was 
up  on  the  roof. 

Q  You  didn’t  put  a  complete  third  coat  on? 
613  A  No;  just  the  windows;  it  didn’t  dry  when  I  put 
it  on  there. 

Q  You  spoke  about  the  paint  peeling  in  all  the  bath¬ 
rooms.  A  Yes,  sir. 

Q  Suppose  Mr.  Tendler  has  testified  only  with  respect 
to  one  bathroom;  was  he  wrong?  A  Well,  in  one  bath¬ 
room,  I  guess  I  had  as  much  dealings  in  his  house  as  he 
did. 

Q  So  you  sav  it  was  all  the  bathrooms?  A  Yes,  I 
did. 

Q  What  caused  the  paint  to  peel?  A  Well,  I  don’t 
knew.  I  am  studying  painting  myself,  and  the  teachers 
say  if  you  go  to  paint  a  bathroom,  you  are  supposed  to 
sand  the  wall  and  scrape  it;  and  if  you  don’t  the  paint 
won’t  stay  on  the  wall. 

Q  You  learned  about  painting?  A  Yes,  sir;  I  am 
going  to  school  now. 

Q  But  you  don’t  knowT  what  kind  of  paint  was  used 
on  the  outside?  A  No,  sir;  I  'wouldn’t  say. 

•  •  •  • 

615  Q  And  you  still  work  for  Mr.  Tendler,  do  you? 
A  Sure,  I  work  for  him. 

•  •  •  • 

61S  Naomi  Kajnof  Tendler f 

called  as  a  witness  by  counsel  for  the  defendant,  and  being 
first  duly  s-worn,  wTas  examined  and  testified  as  follows: 
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Direct  Exarnimcfiion 

•  •  •  • 

625  Q  Did  you  have  occasion  then  to  visit  the  job 
while  the  work  was  in  progress,  before  you  moved 
in?  A  We  ran  out  about  once  a  day  to  see  that  the 
people  were  there,  and  Mr.  Tendler  made  a  few  notes. 
And  we  had  occasion  once,  when  the  job  was  not  being 
done  according  to  instructions,  to  call  in  Mr.  Morris  Jaffe 
and  point  out  that  the  ceilings  were  not  to  be  the  same 
color  as  the  walls. 

•  •  •  • 

633  Q  Now,  Doctor,  will  you  just  answer  this  ques¬ 
tion  yes  or  no:  Prior  to  the  time  your  baby  was 
born,  that  is,  prior  to  December  24,  will  you  state  whether 
or  not  you  heard  at  least  your  husband’s  end  of  any 
telephone  conversation  with  any  one  of  the  Jaffes  at  the 
apartment  with  respect  to  the  K  Street  job,  1703  K  Street. 
A  Yes,  I  did. 

Q  Can  you  fix  the  date  of  any  such  conversation,  the 
best  you  can?  A  The  date  had  to  be  before  December 
24,  and  obviously  it  had  to  be  after  Mr.  Tendler  was 
released  from  the  service.  So  it  was  between  those  two 
times. 

•  •  •  • 

637  •  •  •  Well,  my  husband  said,  “0.  K.,  Harry; 
we  will  do  it  at  20  and  5.  That  is  the  way  it  will  be 

done.  When  can  you  get  started?” 

These  are  not  the  exact  words,  I  mean  whether  he 
asked  “How  do  you  feel?”  before;  or  “What  do  you 
think  of  the  weather?”  The  sum  total  of  the  conversa¬ 
tion  was,  ‘  ‘  How  about  we  will  do  it  at  20  and  5  ?  ”  “  0.  K.  ” 

•  •  •  • 

638  •  •  •  said,  “O.  K.,  Harry;  we  will  do  it  20 
and  5,  and  let  us  try  to  get  it  done  in  a  hurry, 

because  I  am  going  to  try  and  rent  the  place  as  quickly 
as  I  can.” 
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•  •  •  • 

642  MR.  BERNSTEIN :  I  have  a  motion,  Yonr  Hon¬ 
or,  to  strike  the  witness  *  entire  testimony,  on  the 
ground,  as  shown  by  her  own  testimony,  when  re- 

643  f erring  to  the  beading  downstairs,  she  said,  “the 
beading,  as  has  already  been  told  here.”  Obviously 

there  has  already  been  related  to  the  witness  what  the 
prior  testimony  in  this  case  has  been. 

THE  COURT:  Of  course  I  noticed  that,  and  so  did 
the  jury.  But  that  is  not  a  ground  for  striking  the  tes¬ 
timony. 

MR.  BERNSTEIN :  The  witnesses  were  excluded,  and 
I  take  it  it  is  improper  to  have  discussion  with  witnesses. 

THE  COURT:  You  can  bring  that  out  on  cross-exami¬ 
nation,  if  you  wish. 

MR.  BERNSTEIN :  May  I  proceed  then,  Your  Honor? 
THE  COURT :  Yes. 

Cross-Examination 

BY  MR.  BERNSTEIN: 

Q  I  take  it  you  had  discussed  the  testimony  on  the 
stand  here  with  either  your  husband  or  his  counsel,  since 
the  case  started,  have  you  not?  A  Why,  of  course. 

Q  I  mean  since  the  witnesses  have  been  on  the  stand, 
during  the  trial.  A  I  live  with  my  husband,  Mr.  Bern¬ 
stein,  and  I  have  discussed  this. 

Q  And  he  told  you  whatever  the  other  witnesses  told 
here.  A  No,  he  hasn’t. 

Q  You  referred  to  the  testimony  already  given 

644  here  about  the  beading.  A  Already  been  told  here, 
meaning  in  the  course  of  this  entire  case. 

Q  Oh,  you  were  referring  to  something  else,  then? 
A  Yes. 

Q  He  hasn’t  discussed  these  witnesses  with  you,  or 
this  trial?  A  Of  course  he  has  discussed  this  trial  with 


me. 
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Q  And  told  yon  what  the  witnesses  said?  A  What 
witnesses  are  you  referring  to? 

Q  Any  witnesses.  A  He  was  a  witness,  yes;  he  told 
me  what  he  said. 

Q  Did  he  tell  you  what  any  of  the  other  witnesses  said? 
A  What  other  witnesses  are  you  talking  about? 

Q  Any  of  the  witnesses,  Mrs.  Tendler.  A  You  men¬ 
tion  them,  Mr.  Bernstein. 

THE  COURT:  Wait  a  minute.  Has  he  told  you 
what  any  of  the  other  witnesses  have  testified  to?  That 
is  perfectly  clear. 

THE  WITNESS:  Yes,  he  has. 

THE  COURT:  All  right. 

BY  MR.  BERNSTEIN: 

Q  You  refer  to  a  conversation  that  you  or  he  had, 
with  your  husband  on  one  end  of  the  phone  where 
645  you  were,  and  presumably  Harry  Jaffe  on  the  other 
end  of  the  phone,  and  you  had  it  some  time  during 
the  week  of  December  24,  1945.  Is  that  correct?  A  Yes. 

Q  And  you  said  that  during  that  conversation  your 
husband,  Max  Tendler,  said  something  about  “I  want  it 
done  on  that  basis.  I  have  received  other  estimates;  but 
I  want  it  done  on  that  basis,  20  and  5.”  Is  that  correct? 
A  That  is  correct. 

Q  So  that  your  husband  suggested  in  that  conversation 
with  Harry  Jaffe  that  it  be  done  on  cost-plus,  20  and  5? 
Is  that  correct?  A  Yes. 

Q  You  refer  to  a  conversation  some  time  between  the 
4th  and  the  6th  of  January,  1946,  when  there  was  a  second 
conversation  relating  to  the  Underwood  Street  job,  only 
it  was  20  and  10.  Is  that  correct?  A  That  is  correct. 

Q  You  didn’t  actually  get  possession  of  the  Under¬ 
wood  Street  house  until  some  time  in  March;  isn’t  that 
correct?  A  March  6. 

Q  But  this  conversation  occurred  January  4  to  6,  about 
the  Underwood  Street  house?  Is  that  correct?  A  That 
is  right. 
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Q  How  long  before  January  4  had  you  acquired 

646  the  house  ?  I  don ’t  mean  in  terms  of  title,  but  made 
the  contract  to  purchase  it?  A  We  called  him 

approximately  the  day  we  did  make  the  contract. 

Q  In  other  words,  Mr.  Jaffe  hadn’t  even  checked  the 
house  yet  or  looked  into  it  at  all?  A  Oh  no. 

Q  And  yet  your  husband  was  discussing  a  price  with 
him  to  see  what  kind  of  a  job  he  wanted  done?  Is  that 
correct?  A  No;  that  isn’t  correct. 

Q  What  is  correct?  A  The  type  of  job  to  be  done  was 
specified. 

Q  By  January  6  it  had  been  specified?  A  That  is 
right.  It  was  specified  to  be  the  best  job  available  for 
a  residence. 

Q  But  Mr.  Jaffe  didn’t  know  how  much  work  that 
would  entail.  He  hadn’t  even  seen  the  house.  A  No; 
since  it  wasn’t  a  fixed  price,  there  was  no  need  for  that. 

Q  But  you  discussed  price  on  January  6,  when  he  had 
never  seen  the  house.  A  Yes,  because  we  wanted  a  cer¬ 
tain  type  of  contract. 

Q  What  were  the  entire  terms  discussed  at  that  time, 
as  far  as  you  heard  the  conversation?  As  far  as 

647  you  heard  it,  what  were  the  terms?  A  That  it 
-would  be  20  and  10,  and  $1,500  as  an  upset  price. 

•  •  •  • 

649  Q  You  say  on  this  Underwood  Street  job  that 
between  the  4th  and  the  6th  of  January,  some  two 
months  before  the  work  was  done,  that  there  was  this 
conversation  saying  “cost-plus” — that  was  10  per  cent — 
and  “an  upset  price  of  $1,500.”  Is  that  correct?  That 
upset  price  was  in  that  conversation,  and  the  cost-plus 
was  in  that  conversation?  Is  that  right?  A  Yes. 

Q  Will  you  please  tell  me  how  an  upset  price  could 
be  fixed  on  the  Underwood  Street  job  by  Mr.  Jaffe  when 
he  hadn’t  even  been  at  the  house?  A  Because  he  went 
to  see  the  house,  before  that  conversation.  Max  called  up . 
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Mr.  Jaffe  and  said  “Harry,  we  have  bought  this 

650  house,”  and  “Go  out  and  see  it  and  I  will  give  you  a 
ring  later. 

Q  How  did  Mr.  Jaffe  go  to  see  the  house?  A  That 
I  wouldn’t  know. 

Q  Did  he  go  before  January  6?  A  I  wouldn’t  have 
any  way  of  knowing. 

Q  Do  you  know  he  went  before  January  6?  A  No; 
I  wouldn’t  have  any  way  of  knowing. 

Q  Then  how  do  you  know  he  went,  before  that  con¬ 
versation?  A  Because  from  Mr.  Tendler’s  conversation, 
on  this  conversation  I  am  talking  about,  it  was  eminently 
clear  Mr.  Jaffe  had  been  to  see  the  house  and  was  under¬ 
taking  to  talk  about  the  contract.  The  first  conversation 
Mr.  Tendler  had  with  Mr.  Jaffe,  as  I  say,  was  for  pur¬ 
poses  of  sending  Mr.  Jaffe  out  to  see  the  house. 

Q  Which  occurred  between  January  4  and  6.  A  That 
I  don’t  know. 

Q  You  have  testified  on  the  stand  already,  Mrs.  Tendler, 
that  you  definitely  know,  because  it  was  when  you  re¬ 
turned  from  the  hospital,  that  the  particular  conversation 
about  price  occurred  between  January  4  and  6.  You  are 
very  distinct  about  that.  A  No,  I  didn’t  say  that,  be¬ 
cause  it  couldn’t  have  been.  We  took  title  on  January  6. 
It  had  to  be  between  January  6  and  January  8. 

651  Q  Oh;  now  it  is  moved  up.  A  No;  it  isn’t  moved 
up.  It  is  where  it  always  has  been. 

Q  Are  you  sure  you  never  said  that  conversation  was 
between  January  4  and  6?  A  If  I  did,  I  was  mistaken. 

#  •  •  • 

653  Q  Were  you  aware  at  all,  on  the  morning  of 
the  18th,  whether  or  not  the  house  was  nearing 
completion?  A  On  the  morning  of  the  18th  there  were 
workmen  there. 

Q  Were  you  aware  on  the  18th  whether  there  was 
still  substantial  work  to  be  done?  A  Oh,  sure. 
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Q  You  were  aware  of  that  on  the  morning  of  the  ISth? 
A  Yes. 

Q  How  much  work  was  there  to  be  done  on  the  18th, 
from  your  then  awareness?  A  Well,  that  I  can’t  say. 

Q  Were  you  aware,  for  example,  on  the  morning  of 
the  ISth  that  the  outside  had  not  been  completed?  A  Oh, 
sure. 

Q  Were  you  aware  on  the  morning  of  the  18th  that 
the  basement  had  not  been  done?  A  Yes. 

Q  You  were  aware  on  the  morning  of  the  18th  that  the 
blue  still  showed  through  the  ceiling  on  the  first  floor  and 
up  the  staircase?  A  That  is  not  what  I  testified  to. 

Q  I  am  asking  you.  A  It  wasn’t  apparent  then. 

654  Q  It  wasn ’t  apparent  then.  When  did  it  become 
apparent?  A  To  me  it  wasn’t  apparent  then.  To 

me  it  became  apparent  about  a  week  after  we  moved  into 
the  house. 

Q  But  you  were  avrare  of  the  basement,  nothing  hav¬ 
ing  been  done?  You  were  aware  that  practically  nothing 
had  been  done  on  the  outside  as  of  the  morning  of  the 
18th?  You  were  aware  there  was  considerable  touching 
up  to  do?  A  Yes. 

Q  You  were  avrare  of  the  condition  in  vour  boy’s  bed¬ 
room,  I  believe  you  mentioned.  Is  that  correct?  A  No. 
That  in  the  boy’s  bedroom  I  had  seen  prior  to  the  time 
that  Mr.  Morris  Jaffe  had  said  he  vrould  fix  it  up.  After 
that,  you  understand,  we  moved  furniture  in  and  I  didn’t 
go  to  look  at  that  again. 

Q  Were  you  aware  of  the  condition  of  the  bathroom 
on  the  morning  of  the  18th?  A  No. 

Q  Mrs.  Tendler,  you  recall  testifying  before  the  master, 
do  you  not?  A  Yes,  I  do. 

Q  I  am  going  to  read  you  some  testimony  which  pur¬ 
ports  to  be  a  transcription  of  questions  and  answers  when 
I  was  cross-examining  you,  from  page  654  of  the  tran¬ 
script,  and  ask  you  whether  or  not  that  was  your 

655  testimony  before  the  master.  The  questions  are  by 
me  and  the  answers  by  you,  purportedly: 
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“Question:  As  you  have  described  it,  there  were  very, 
very  substantial  deficiencies  in  the  Underwood  Street  job? 

“Answer:  Yes. 

“Question:  The  basement  was  not  done? 

“Answer:  It  wras  not  done. 

“Question:  And  the  outside  was  not  done? 

“Answer:  No,  it  was  not. 

“Question:  And  paint  was  showing  through? 

“Answer:  Yes. 

“Question:  Even  you  as  a  layman  would  realize  that 
it  would  take  some  considerable  time  to  correct  that? 

“Answer:  Oh,  truly. 

“Question:  It  would  take  a  substantial  amount  of  time 
to  correct  it? 

“Answer:  Yes. 

“Question:  That  condition  existed  on  the  15th  when 
you  moved  in.  You  observed  it  on  the  15th? 

“Answer:  On  the  15th  we  moved  in,  and  on  the  15th 
I  observed  that  the  work  was  not  done. 

“Question:  So,  you  told  the  Jaffes  on  the  16th,  to 
correct  it? 

“Answer:  No,  we  called  their  attention  to  it. 

“Question:  And — well,  what  I  mean  is:  You 
656  called  it  to  their  attention  on  the  16th? 

“Answer:  Not  that  day. 

“Question:  But  you  were  aware  of  the  deficiencies  on 
the  16th? 

“Answer:  Yes. 

“Question:  And  you  were  aware  of  the  deficiencies 
on  the  18th? 

“Answer:  Yes. 

“Question:  And  on  the  19th  you  were  aware  of  the 
deficiencies  ? 

“Answer:  Yes.” 

Was  that  your  testimony  before  the  master?  A  Well, 
if  you  say  so. 
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Q  Do  you  recall  that  as  being  your  testimony?  You 
don’t  deny  it  was  your  testimony?  A  Substantially  it 
is  what  I  intended  to  testify  to. 

•  •  •  • 

661  Morris  Jaffe, 

called  as  a  witness  by  the  defendant  and  having 

662  been  first  duly  sw’orn,  was  examined  and  testified 
as  follow’s: 

Direct  Examination 

•  *  •  • 

663  Q  You  recall  that  at  the  end  of  1945  and  early 
1946,  the  Jaffe-New  York  Decorating  Company  per¬ 
formed  a  job  for  me  at  1703  K  Street?  A  That  is  right. 

•  •  •  • 

Q  Did  you  do  the  supervising  on  that  job?  A  I  did. 
Q  And  when  you  say  you  did  the  supervising, 

664  would  you  be  good  enough  to  tell  the  Court  and 
the  jury  just  w’hat  you  did?  A  Well,  I  supervised 

the  painting. 

The  men  that  were  there,  I  supervised  them  there  and 
saw’  that  the  job  was  performed,  which  it  was,  and  per¬ 
formed  in  a  certain  time  when  it  was  done.  It  was  a 
very  short  time,  too. 

•  •  •  * 

666  Q  And  that  wras  the  extent  of  your  supervision 
there?  A  And  to  see  that  the  job  was  performed 
properly. 

Q  What  did  you  do  to  see  that  the  job  was  performed 
properly?  A  I  checked  the  work  each  day. 

Q  And  where  you  there  every  day?  A  I  was  there 
most,  yes,  I  was  there  most  every  day,  unless  I  may 
have  missed  sometime,  which  I  did. 
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Q  How  many  times  were  yon  there  during  the  course 
of  the  job?  A  I  couldn’t  tell  you  that.  Sometimes  I 
was  there  twice  a  day.  But  I  was  there  most  of  the  time. 

•  •  •  • 

676  Q  Mr.  Jaffe,  when  is  the  first  time  you  heard  of 
this  1703  K  Street  job?  A  Oh,  I  heard  of  it  when 

we  started  the  job. 

Q  When  you  started  the  job?  A  That  is  correct. 

Q  Not  before.  And  you  have  heard  of  it  quite  a  bit 
since,  have  you  not?  A  Well,  I  am  one  of  the  firm.  I 
think  I  should  hear  of  it. 

Q  When  is  the  first  time  you  discussed  this  job  with 
your  brother  Harry?  A  Well,  we  discussed  the  job  dur¬ 
ing  the  process  of  the  job,  and  at  different  intervals  we 
discussed  the  job.  We  discuss  all  of  our  work.  We  work 
in  conjunction  with  each  other. 

Q  Did  you  at  any  time  ask  your  brother  Harry  as  to 
the  nature  of  the  contract  he  had  made  with  me  for  the 
1703  K  Street  job?  A  Just  what  do  you  mean  by 
that? 

677  MR.  TENDLER:  Would  you  read  the  question, 
Mr.  Reporter? 

(The  reporter  read  the  pending  question.) 

THE  WITNESS :  Yes ;  the  nature  of  the  contract  was 
an  estimate,  if  that  is  what  you  mean. 

BY  MR.  TENDLER: 

Q  I  did  not  ask  you  that. 

THE  COURT :  What  did  you  ask  him? 

MR.  TENDLER:  I  asked  him  did  he  discuss  the  mat¬ 
ter  with  his  brother,  did  he  ask  his  brother  what  was  the 
nature  of  the  contract? 

THE  COURT:  Yes.  I  thought  his  answer  was  re¬ 
sponsive  to  that. 

BY  MR.  TENDLER: 

Q  Do  you  mean  by  that,  Mr.  Jaffe,  that  he  told  you 
he  had  given  an  estimate  on  the  job?  A  That  is  right 
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Q  Did  he  tell  you  also  that  the  estimate  was  rejected? 
A  From  my  recollection,  the  price  of  the  estimate  was 
rejected,  and  then  there  was  an  agreement  for  a  lesser 
amount,  which  you  agreed,  from  my  recollection ;  and  then 
he  was  told  to  go  ahead  with  it.  But  there  was  an  esti¬ 
mate  and  it  was  agreed  upon  by  that  estimate  to  go  ahead 
with  that  job. 

Q  And  that  estimate  was  rejected,  you  testified,  and 
there  was  some  discussion  about  a  lesser  amount?  A 
That  is,  on  the  estimate,  on  this  lesser  amount;  but 

678  this  estimate,  the  work  was  in  force,  the  amount 
of  work  on  this  estimate.  But  you  thought,  I  think 

you  compromised  on  a  lesser  amount  on  this  estimate; 
that  is  all. 

Q  In  other  words,  you  are  not  trying  to  say  there 
were  two  estimates?  A  No,  I  don’t  know  about  that, 
because  I  don’t  do  that.  My  only  discussion  at  that  time 
was  about  the  lesser  amount  which  w^as  taken.  I  don’t 
know  about  the  estimate.  At  the  time  I  never  even  saw 
the  estimate. 

Q  Did  you  tell  your  brother  Harry  that  you  were 
satisfied  with  this  lesser  amount?  A  We  talked  it  over, 
and  it  was  a  concrete  estimate  for  the  work. 

Q  Directing  your  attention  to  the  time  just  after  the 
New  Year’s,  when  you  and  your  family  returned  from  New 
York  from  your  nephew’s  wedding,  did  you  come,  in  com¬ 
pany  with  Harry,  to  1703  K  Street?  A  I  don’t  remem¬ 
ber.  I  don’t  know  whether  I  met  Harry  there  or  maybe 
I  didn’t.  We  come  at  different  times  on  a  job.  There  is 
no  specified  time  we  meet  there.  I  don’t  remember  if  I 
came  there  with  him  or  just  met  him  there ;  I  don ’t  know. 

Q  Did  you,  shortly  after  the  first  of  the  year  1946, 
request  that  I  pay  you  $3,000  on  account  of  the  job?  A 
Well,  I  never  requested  any  amount  like  that.  But  I 
asked  you  at  one  time  if  you  wouldn’t  give  us  a 

679  payment  on  the  job,  and  you  refused.  We  always 
try  to  get  a  payment  on  the  job  during  the  process 

of  the  work. 
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Q  Did  I  tell  you  why?  A  You  never  told  me  why, 
no.  You  just  refused;  that  is  all  I  know. 

Q  You  were  familiar  with  the  terms  of  the  contract. 
VV'as  there  any  provision  in  the  contract  for  payment  dur¬ 
ing  the  course  of  the  work? 

MR.  BERNSTEIN:  I  object  to  the  way  he  puts  the 
question.  He  said,  “You  are  familiar  with  the  terms  of 
the  contract.’ ’  The  witness  said,  I  don’t  know  how  many 
times,  Your  Honor,  he  was  not  familiar;  that  he  had  some 
idea  there  was  an  estimate. 

THE  COURT:  The  question  boils  down  to  does  he 
know  whether  or  not  there  was  any  provision  in  the  under¬ 
standing  for  payment  during  the  progress  of  the  work. 
I  think  that  is  a  legitimate  question,  if  it  is  confined  in 
that  fashion  without  assuming  things,  as  your  question 
does,  about  which  he  says  he  differs  with  you. 

But  can  you  answer  that?  Are  you  familiar  with  any 
understanding  or  agreement  that  payment  was  to  be  made 
during  the  progress  of  the  work? 

THE  WITNESS:  I  couldn’t  answer  that.  I  wouldn’t 
know. 

THE  COURT :  All  right. 

BY  MR.  TENDLER: 

Q  Why,  then,  did  you  come  down  and  ask  me 
680  for  $3,000  or  for  a  payment?  A  Well,  during  the 
process  of  the  job,  if  I  am  on  the  job,  and  it  isn’t 
only  this  job,  I  usually  ask  for  a  down  payment  on  the 
work.  I  do  that  as  a  natural  course.  I  happen  to  be 
one  of  the  firm. 

Q  Correct.  Your  brother  Henry  is  the  man  who  takes 
care  of  the  finances  of  the  firm;  is  that  correct?  A  Yes. 

Q  And  he  is  the  one  who  sees  that  the  bills  are  col¬ 
lected  and  the  money  is  paid?  A  That  is  right. 

Q  And  you  limit  yourself  to  supervising  the  painting 
work?  A  That  is  right. 

Q  Now,  Mr.  Jaffe,  there  came  a  time  when  the  items 
of  work  performed  were  to  be  billed,  and  when  those  items 
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were  to  be  billed,  did  you  participate  in  the  discussion  as 
to  how  much  the  bill  should  be?  A  No.  The  bill  was 
gotten  up  entirely  by  Harry. 

Q  Entirely  by  Harry?  A  Yes;  Harry  got  the  bill  up. 
It  was  entirely  gotten  up  by  Harry. 

Q  Entirely  by  Harry?  A  Yes. 

Q  And  that  includes  not  only  the  painting  work 

681  but  the  plumbing  work  that  was  to  be  done?  A 
That  is  right. 

Q  And  the  carpentry  work  to  be  done,  too?  A  That 
is  right. 

Q  You  participated  not  at  all  in  that?  A  I  wasn’t 
in  on  that  bill,  no. 

Q  Did  Harry  ever  discuss  with  you  or  did  you  ever 
discuss  with  Harry  or  did  you  ever  exchange  with  Harry 
any  comment  or  remark  with  regard  to  the  amount  to  be 
billed?  A  We  may  have  discussed  it,  yes,  the  total 
amount.  That  was  all. 

Q  And  did  you  ever  discuss  with  Harry,  or  did  Harry 
ever  discuss  with  you,  the  nature  of  the  contract  that  he 
had  entered  into  with  me  for  the  work  at  1703  K  Street? 
A  Well,  the  discussion  with  me  was  that  was  an  estimate. 
A  price  was  given  for  the  job,  in  the  beginning. 

Q  But  you  did  have  some  discussion  as  to  the  nature 
of  the  contract?  A  I  don’t  know  if  you  would  call  it 
the  nature  of  the  contract.  I  had  a  discussion  of  the  total 
amount  of  the  job,  and  that  was  an  estimate  that  was 
given  before  we  started  the  work. 

Q  You  know,  don’t  you,  Mr.  Jaffe,  that  the  work  was 
changed  all  throughout?  A  There  were  some 

682  changes;  but  the  detail  of  the  pricing  was  all  done 
by  Harry. 

Q  I  didn’t  ask  you  that.  I  asked  you  if  you  knew 
there  were  substantial  changes  throughout — the  painting, 
the  carpentry  work —  A  I  answered  that.  I  said  there 
were  some  changes. 

Q  And  was  the  pricing  of  the  changes  discussed  with 
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you?  A  No.  They  were  not,  because  Harry  marked 
that  bill  himself. 

Q  I  didn’t  ask  you  whether  he  marked  it  himself.  A 
You  asked  me  about  the  changes. 

Q  Were  they  discussed  with  you?  A  I  would  say 
no,  because  they  were  marked  by  Harry. 

Q  He  didn’t  mention  them  to  you?  A  Not  about  the 
prices.  He  may  have  discussed  about  the  work  to  be  per¬ 
formed. 

Q  And  you  didn’t  ask  him?  A  About  the  work  to  be 
performed,  yes;  perhaps  I  asked  him  about  that. 

Q  I  hand  you  a  set  of  cards  and  ask  you  if  any  of  the 
handwriting  on  there  is  your  handwriting.  Examine 
them  very  carefully,  each  piece  of  handwriting,  please.  A 
Yes,  there  is  some  of  my  handwriting  here. 

Q  Would  you  show  me  which  it  is? 

THE  COURT :  For  the  record,  is  that  an  exhibit? 
683  MR.  TENDLER:  I  don’t  think  this  has  been 
offered  as  an  exhibit  yet.  But  it  was  identified  as 
the  cards,  identified  by  Miss  Shapiro. 

THE  COURT:  Defendant’s  Exhibit  8  is  cards  on  K 
Street. 

Defendant’s  Exhibit  9  is  a  card  on  Underwood  Street. 

MR.  EDGERTON:  This  is  Exhibit  8. 

MR.  TENDLER :  Exhibit  8—1  am  sorry. 

BY  MR.  TENDLER: 

Q  Where  is  your  handwriting?  Read  the  items  you 
wrote.  A  There  is  so  much  on  this  card. 

Q  I  understand  that.  That  is  why  I  suggest  you  take 
a  little  time  to  be  careful  about  your  answer.  A  Every¬ 
body’s  handwriting  is  on  this  card. 

MR.  TENDLER:  If  Your  Honor  please,  there  is  a 
remark  here  by  counsel  before  the  jury  that  might  be  very 
prejudicial. 

THE  COURT :  I  didn’t  hear  it.  Maybe  you  had  better 
come  to  the  bench  and  tell  what  it  was. 
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(At  the  bench:) 

THE  COURT:  What  was  your  remark? 

MR.  TENDLER:  Mr.  Bernstein  can  tell  you. 

THE  COURT:  What  is  the  remark? 

MR.  TENDLER:  He  said,  “We  don’t  have  any  time; 
let’s  get  moving.” 

MR.  BERNSTEIN:  I  didn’t  say  that.  I  said,  “There 
isn’t  that  much  time.” 

684  THE  COURT:  There  have  been  too  many  re¬ 
marks,  and  you  have  made  some,  too;  and  there 

shouldn’t  be  any. 

MR.  BERNSTEIN :  I  apologize,  Your  Honor. 

THE  COURT:  I  accept  the  apology.  Proceed  with 
the  case. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  TENDLER: 

Q  Wrould  you  read  the  writing  you  put  on  those  cards? 
A  Yes;  here  is  an  item  here,  which  was  done  at  a  later 
date.  After  the  job  was  completed,  a  west  wall  and  a 
section  of  the  ceiling  was  painted. 

Q  And  you  priced  it  at  $10?  A  WLich  is  controlled 
by— 

Q  Just  answer  my  question.  A  Yes,  I  priced  it. 

Q  WTiat  else  did  you  write  on  that  card?  A  I  can’t 
see  it.  I  haven’t  got  my  reading  glasses. 

Q  Maybe  you  can  borrow  Harry’s.  A  Well,  I  don’t 
know’  about  that. 

Q  I  will  be  glad  to  lend  you  mine.  A  No;  there  are 
only  certain  glasses  I  can  see  with. 

Here  is  an  item,  “Third  floor  front  bath,  repair  plaster,” 
and  I  just  put  in  “Sections  painted.”  I  put  that  in. 

685  Q  You  priced  that?  A  Yes;  this  w’as  all  at 
the  completion  of  this  job. 

Q  Did  you  price  that?  A  That  was  priced,  yes. 

Q  How’  much?  A  It  w’as  priced  at  $15,  and  it  was 
done  at  the  completion.  I  forget.  I  did  do  a  little  pricing, 
only  at  the  completion  of  this  job;  that  is  all. 
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•  •  •  • 

695  Q  Mr.  Jaffe,  directing  your  attention  again  to 
1637  Underwood  Street,  Northwest,  that  work 

wasn’t  completed  up  there;  is  that  correct?  A  It  was 
not?  Yes,  that  work  was  completed. 

Q  All  work  specified  in  the  work  sheet  that  you  had 
was  completed?  A  Except  there  were  a  few  changes. 

Q  Where  were  those  changes?  A  Well — 

Q  Were  those  changes  additions?  A  There  were 
some  subtractions  and  additions.  We  did  some  work,  as 
I  recall;  for  instance,  we  did  some  trading  for  some  part 
of  the  work  we  left  out,  and  we  did  some  additional  work 
for  that  part  we  left  out. 

Q  Which  was  which?  A  Well,  there  was  some 

696  basement  work  that  was  left  out,  and  we  painted 
some  woodwork  in  the  living  room,  dining  room, 

and  hall  for  that  work  that  was  left  out. 

Q  That  was  extra  work?  Was  that  extra  work?  A 
The  work  we  painted  was  extra  work. 

Q  Who  gave  you  instructions  for  that  extra  work?  A 
Well,  I  don’t  recall  who,  but  I  believe  you  did. 

Q  What  makes  you  believe  I  did?  A  Because  we 
wouldn’t  have  gone  ahead  and  done  it  unless  we  had 
instructions  to  do  it. 

Q  Did  I  give  you  instructions  to  leave  out  the  base¬ 
ment  work?  A  Yes. 

Q  We  made  a  trade?  A  Yes. 

i  •  •  i 

699  Q  Mr.  Jaffe,  do  you  know  whether  or  not  you 
were  paid  $1,500  in  connection  with  the  1637  Under¬ 
wood  Street  job? 

*  •  *  • 

THE  WITNESS:  I  think  I  have  a  recollection  of  it, 
Yes. 

BY  ME.  TENDLER: 

700  Q  Do  you  know  who  got  the  check  for  that?  A 
I  don’t  recall  who  got  that  check,  no. 
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Q  Did  you  get  the  check?  A  No. 

Q  Do  you  know  whether  that  check  was  deposited  in 
your  bank  for  collection ?  A  I  don’t  know  anything  about 
that. 

Q  You  don’t  know  anything  about  that?  A  No. 

Q  Do  you  know  the  terms  under  which  that  check 
was  delivered?  A  No. 

Q  You  don’t  know  anything  about  it?  A  No. 

Q  Do  you  know  the  date  that  the  check  was  delivered? 
A  No.  I  never  saw  the  check. 

•  •  •  • 

704  Q  I  hand  you  Defendant’s  Exhibit  6  and  ask 
you  to  examine  the  back  side  of  it.  Whose  endorse¬ 
ment  appears  on  there? 

•  •  •  • 

705  THE  COURT:  What  you  want  to  know  is  who 
wrote  the  endorsement? 

MR.  TENDLER:  Yes,  sir. 

THE  COURT :  If  you  know. 

THE  WITNESS:  It  looks  like  my  brother. 

•  •  •  • 

706  Q  Who  signed  the  endorsement  of  the  Jaffe- 
New  York  Decorating  Company?  A  It  says  on 

the  back  there,  “Henry  A.  Jaffe.” 

Q  Is  that  his  writing?  A  I  am  not  a  writing  expert. 
MR.  BERNSTEIN:  We  will  admit  it  is. 

MR.  TENDLER:  I  don’t  want  any  admissions,  if  Your 
Honor  please. 

MR.  BERNSTEIN:  Then  we  don’t  admit  it. 

THE  COURT:  All  right. 

Do  you  know  whether  that  is  your  brother’s  handwrit¬ 
ing,  as  it  purports  to  be,  or  not?  If  you  know,  say  so;  if 
not,  say  you  don’t. 

THE  WITNESS:  It  may  be,  Your  Honor;  but  he 
writes  several  different  ways. 

•  •  •  • 
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711  A  This  here  is  a  duplicate  of  a  bill  that  we 
sent  on  February  28, 1946,  to  Booher  and  Ainsworth, 
at  123  Webster  Street,  for  work  done  at  1703  K  Street. 
The  bill  reads:  “ Painted  new  partitions  on  second  floor 
as  per  estimate — $168.,, 

This  here  is  Miss  Shapiro’s  writing,  I  got  this  morning 
when  I  asked  her  for  the  bill,  to  find  out  if  that  was  paid, 
and  it  is  just  a  statement  to  show  that  Booher  and  Ains¬ 
worth  paid  that  bill  on  March  19,  1946. 

•  •  •  • 

725  MR.  BERNSTEIN:  Your  Honor,  this  witness 
is  being  called  by  the  defense,  I  am  sure,  as  a  pur¬ 
ported  expert  witness  for  the  work  at  K  Street.  He  was 
offered  before  the  master  and  there  was  a  long  examina¬ 
tion  of  the  witness  with  respect  to  his  qualifications,  first 
by  the  defense  and  by  the  plaintiffs,  back  and  forth,  and 
I  have  it  marked  in  the  transcript.  On  the  basis  of  that 
examination — and  I  take  it  there  can  be  nothing  added 
to  it  at  this  time;  he  was  thoroughly  examined — 

MR.  TENDLER:  I  don’t  know  how  thorough  it  was. 

THE  COURT:  Go  ahead. 

MR.  BERNSTEIN :  The  master  was  of  the  opinion  he 
was  not  qualified  as  an  expert,  and  permitted  his  testi¬ 
mony  in  the  record  only  for  the  purpose  of  the  Court’s 
ruling  on  it  as  to  whether  the  master  was  correct  on  it. 

I  have  marked  here  all  the  examination  with  respect 
to  his  qualifications  and  the  colloquy  between  counsel  and 
the  master  as  to  why  he  was  not  letting  it  in  evidence 
but  purely  for  record  purposes. 

I  suggest  the  time  could  be  considerably  shortened  if 
we  take  it  from  there,  as  to  whether  the  master  was  cor¬ 
rect  in  his  ruling  on  his  qualifications. 

•  •  •  • 

729  THE  COURT :  I  don’t  know;  but  I  think  I  would 
feel  a  little  unhappy  if  I  excluded  it  because  of 
the  ruling  by  the  master  and  the  overruling  of  the  objec¬ 
tions  and  it  turns  out  that  I  should  hear  it  here. 
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MR.  BERNSTEIN:  I  was  trying  to  save  the  time. 
THE  COURT:  I  would  appreciate  that,  of  course,  but 
I  don’t  know  that  I  should  do  that. 

•  •  •  • 

Clarence  F.  Fisher , 

called  as  a  witness  by  the  defendant,  and  being  first 
730  duly  sworn,  w’as  examined  and  testified  as  follows: 

Direct  Examination 

•  •  •  • 

742  Cross  Examination 

BY  MR.  BERNSTEIN: 

Q  Mr.  Fisher,  did  you  yourself  in  the  years  1945  and 
1946  do  any  estimating  for  painting  work  in  the 

743  city  of  Washington? 

•  •  •  • 

Q  In  other  words,  you  did  no  estimating  for  any  build¬ 
ing  work  in  the  city  of  Washington  in  the  years  1945  or 
1946?  Is  that  correct?  A  That  is  correct. 

•  *  •  • 

744  Q  Do  you  know  of  your  own  knowledge  what 
the  wages  of  painters  were  in  the  city  of  Wash¬ 
ington  in  the  years  1945  and  1946?  A  That  information 
was  available  to  anyone. 

Q  Did  you  know  it?  A  Yes,  sir. 

Q  How  did  you  know  it?  A  From  the  Labor  De¬ 
partment;  I  asked  them. 

Q  You  asked  them,  in  the  years  1945  and  1946?  A  I 
don’t  think  I  asked  them  at  that  time. 

Q  When  did  you  ask  them?  A  I  asked  them  later, 
when  I  needed  the  information. 

Q  You  mean  you  asked  them  when  Mr.  Tendler 
asked  you  to  look  at  this  1703  K  Street  job?  That  is  the 
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first  time  you  knew  anything  about  the  wages  for  painters 
in  Washington,  D.  C.  in  1945  and  1946?  A  I  wouldn’t 
state  that.  That  is  something  better  than  my  recollection. 

Q  As  far  as  you  recall,  that  is  the  first  you 

745  knew  about  it?  A  That  is  right. 

•  •  •  * 

746  Q  In  the  years  1945  and  1946,  isn’t  it  a  fact 
that  the  work  you  were  engaged  in  was  office  work, 

that  is,  looking  over  specifications  or  estimates  as  they 
came  to  you?  Isn’t  that  correct?  A  You  haven’t  got 
the  picture  just  right.  In  1945  and  up  through  to  1947, 
I  was  a  specification  writer. 

Q  And  that  had  nothing  to  do  with  estimating?  A 
And  I  didn’t  claim  to  be  doing  estimating,  although  it 
was  concerned  with  costs  and  not  putting  anything  on 
those  specifications  which  cost  too  much. 

Q  In  the  years  1945  through  1947,  did  you  yourself 
ever  go  out  on  a  job,  on  a  building,  and  estimate  what  it 
would  cost  to  do  painting  work?  A  No.  Our  work  was 
with  blueprints,  with  buildings  that  hadn’t  been  built 
yet. 

747  Q  During  those  years,  did  you  ever  go  out  on 
a  job  and  look  at  a  building  that  had  been  built 

for  some  time  and  figure  what  it  would  cost  to  repair  the 
building?  A  No. 

Q  Or  install  new  plumbing?  A  No. 

Q  Or  repair  old  plumbing?  A  No. 

Q  Or  to  do  repair  carpentry  work?  A  No. 

•  •  •  • 

Q  How  long  has  it  been — and  take  time  to  figure  this 
out,  because  you  have  quite  a  long  history — how  long  has 
it  been  since  you  personally  went  out  on  a  job  and  looked 
at  a  standing  building  to  compute  how  much  it  would  cost 
to  paint  that  building?  A  Well,  I  would  put  it  at  around 
1930. 

•  •  •  * 
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74S  Q  You  have  never  done  that  in  this  area,  the 
city  of  Washington,  or  surrounding  communities? 
A  I  have  not. 

Q  You  mentioned  a  company  that  you  were  with  from 
1924  to  1932,  and  on  examination  you  said  you  held  stock 
and  were  vice  president  of  it,  and  then  you  said  some¬ 
thing,  I  believe,  that  sometime  in  1932  you  went  in  con¬ 
tracting  work  by  yourself  for  a  period?  A  That  is  right. 

Q  What  happened  to  that  company  you  were  with  from 
1924  to  1932?  A  It  liquidated. 

Q  Went  broke?  A  No,  sir. 

Q  Just  liquidated?  A  Didn’t  owe  nobody  a  nickel. 

Q  Y’ou  went  out  of  business  because  you  weren’t  suc¬ 
ceeding,  or  making  a  profit?  A  That  is  right;  there  was 
no  business. 

Q  In  your  present  -work,  in  your  present  speci- 
749  fication  ^work,  it  is  true,  is  it  not,  this  has  nothing 
to  do  with  actually  going  out  on  a  job  and  figuring 
how  much  it  will  cost?  A  Our  work  is  all  with  blue¬ 
prints. 

Q  Purely  blueprints  and  purely  books?  A  On  paper. 

Q  So  that,  in  summary,  is  it  a  fair  statement  to  say 
that  from  the  years,  at  least  1930  or  1933  and  1934,  and 
up  to  and  including  the  present,  that  your  personal  ex¬ 
perience  has  had  nothing  to  do  "with  going  out  to  a  stand¬ 
ing  building  and  figuring  out  what  it  will  cost  to  do 
painting  or  carpentry  or  plumbing,  or  the  various  other 
items  that  go  into  the  fixing  up  of  that  building?  A 
That  doesn’t  follow  at  all,  my  friend.  When  one  can 
figure  from  paper,  you  can  just  as  well  figure  from  the 
building. 

Q  I  didn’t  ask  you  that  question.  I  said,  Is  it  true 
that  you  yourself  have  not  had  the  experience,  in  those 
years,  in  connection  with  your  work,  of  going  out  on  the 
job,  yourself,  and  looking  at  the  job  and  figuring  out 
what  it  ought  to  cost  to  paint  it  and  to  fix  up  the  plumb¬ 
ing  and  to  do  carpentry  work?  That  is  a  true  state- 
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ment,  is  it  not?  A  That  is  a  true  statement.  I  don’t 
think  that  is  the  same  as  the  statement  you  made  before. 

•  •  •  • 

757  ME.  TENDLER:  May  we  come  to  the  bench? 

(At  the  bench:) 

MR.  TENDLER:  I  don’t  know  what  Your  Honor’s 
ruling  is  going  to  be,  but  I  did  want  to  bring  this  to 
your  attention,  that  Mr.  Fisher  actually  made  the  meas¬ 
urements  in  my  building  and  reconstructed  the  charges 
for  the  work  omitted  from  the  actual  measurements  he 
made,  based  on  the  prices  that  were  charged  by  the  esti¬ 
mate.  For  instance,  they  said  they  covered  these  walls. 

THE  COURT:  I  think  he  might  be  competent  to  tes¬ 
tify  on  that.  But  I  don’t  think  he  has  shown  a  compe¬ 
tency  to  testify  as  a  matter  of  opinion,  as  an  expert,  as 
to  what  the  prevailing  charges  and  costs  in  the  District 
of  Columbia  were  at  that  time  for  that  kind  of  work. 

MR.  TENDLER:  I  don’t  know  that  that  is  so  very 
important. 

THE  COURT:  I  think  he  has  an  adequate  training 
for  calculation.  I  am  not  fixed  in  my  mind,  and  I  will 
hear  you;  but  I  will  tell  you  what  my  present  impres¬ 
sions  are.  I  think  he  has  an  adequate  training  for  the 
calculations,  but  I  don’t  think  he  has  a  particle  of  quali¬ 
fication  as  an  expert  to  express  an  opinion  on  costs. 

MR.  TENDLER:  Actually,  we  have  taken  their  fig¬ 
ures. 

MR.  BERNSTEIN:  If  he  is  going  to  testify  merely 
to  measurements  and  how  many  feet  of  wall  space, 

758  I  would  have  no  objection.  We  have  the  building 
plans,  and  I  am  willing  to  stipulate  to  measure¬ 
ments. 

But  he  is  being  called  to  testify  to  what  it  would  cost 
to  do  a  certain  number  of  square  feet,  and  that  is  the 
thing  I  would  object  to. 

THE  COURT:  I  don’t  know  what  he  testified  before 
the  master,  and  I  don’t  care;  but  what  I  am  concerned 
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with  now  is  what  he  has  shown  his  qualifications  to  be  to 
testify  here.  I  agree  with  the  master,  if  that  is  what 
the  master  ruled,  that  he  hasn’t  qualified  as  an  expert 
competent  to  give  his  opinion.  But  he  undoubtedly  has 
the  training  and  familiarity  with  calculations.  So  that 
if  the  basis  for  calculation  is  not  his  opinion,  but  the 
factors  that  were  outlined  in  the  estimate,  then  he  may 
be  competent  to  testify  on  that. 

MR.  TENDLER :  We  could  put  in  a  hypothetical  ques¬ 
tion,  too. 

MR.  BERNSTEIN:  Here  is  the  difficulty  in  that. 
Obviously  it  will  do  them  no  good  to  testify  about  the 
number  of  square  feet  of  a  wall,  unless  he  testifies  to 
how  many  man-hours — and  that  he  has  shown  no  quali¬ 
fication  to  do.  You  multiply  man-hours  by  the  amount 
of  space,  and  he  has  shown  no  qualifications  to  testify 
how  long  it  would  take  a  man  to  do  it. 

THE  COURT:  Not  if  it  involves  a  factor  other  than 
that  in  the  data  itself. 

759  MR.  BERNSTEIN:  With  that  qualification  I 
am  perfectly  willing  for  him  to  go  ahead  and  tes¬ 
tify. 

•  •  •  • 

760  THE  COURT:  He  hasn’t  shown  qualifications 
to  testify  to  what  the  costs  were  in  Washington 

at  that  time  on  that  sort  of  work,  and  I  am  not  going  to 
let  him  give  his  opinion  in  that  respect. 

•  •  •  • 

I  think  I  have  made  it  clear,  that  anything  that  con¬ 
stitutes  a  calculation,  from  matters  that  do  not  depend 
upon  his  opinion,  I  am  willing  to  let  him  make  the  cal¬ 
culation.  But  I  am  not  willing  to  let  him  testify  as  an 
expert,  giving  his  opinion,  that  the  costs  of  such 

761  and  such  would  be  so  and  so,  based  on  his  training 
and  experience. 

MR.  EDGERTON:  Your  Honor,  it  seems  to  me  that 
he  could  probably  testify  that  a  certain  wall,  having  a 
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certain  square  footage  of  area,  could  be  painted  by  a 
painter  in,  say,  two  hours. 

ME.  BERNSTEIN:  No,  definitely  not.  That  is  my 
whole  point.  He  has  had  no  experience  in  that,  since 
1933,  and  never  in  Washington.  He  doesn’t  know  whether 
Washington  painters  have  a  time  limit  or  a  rate,  as 
many  do.  He  said  he  doesn’t  know  anything  about 
Washington,  D.  C.,  painters  or  plumbers  or  carpenters. 

THE  COURT:  I  don’t  think  he  is  qualified  at  all  on 
that.  An  expert  in  that  field  must  be  acquainted  with 
the  conditions  that  are  here,  and  what  would  be  a  normal 
measure  of  quantum  meruit  services,  for  instance,  and 
what  is  customarily  charged  and  paid  in  the  place  where 
the  work  is  done. 

MR.  EDGERTON :  What  I  was  driving  at  is  this :  If 
he  would  be  permitted  to  testify  how  much  time  a  painter 
would  take  to  paint  a  particular  room  or  a  certain  area, 
which  he  would  testify  to  from  actual  measurement,  then 
he  could  use  the  plaintiffs’  base  of  $30  a  man-day. 

THE  COURT:  If  the  plaintiffs’  evidence  here  dis¬ 
closes  the  factors  as  to  how  long  it  takes  a  painter  to  do 
a  certain  thing,  then  he  can  make  the  calculation. 

MR.  BERNSTEIN:  As  a  matter  of  fact,  we 
762  don’t  need  him  to  do  that,  Your  Honor. 

THE  COURT:  I  don’t  know  whether  you  do  or 
not.  But  I  am  trying  to  outline  what  I  consider  the  man 
qualified  to  do,  and  I  don’t  think  he  is  qualified  to  do  the 
other. 

MR.  EDGERTON:  I  think  the  main  objection  is  to 
his  lack  of  personal  knowledge  of  actual  costs  in  the 
District  of  Columbia  in  1945-1946. 

MR.  BERNSTEIN:  Certainly,  and  that  is  the  reason 
for  calling  an  expert,  for  his  familiarity.  He  doesn’t 
know  what  Washington,  D.  C.,  painters  in  1945  would 
accomplish  in  a  given  man-day.  He  certainly  hasn’t  an 
idea  sufficient  for  expert  purposes. 
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THE  COURT:  I  don’t  think  his  skills  are  localized 
enough  to  deal  with  that  particular  problem,  though  he  is 
an  expert,  no  doubt,  on  many  things. 

MR.  EDGERTON:  I  don’t  think  a  painter’s  compe¬ 
tency  is  a  matter  of  geography,  if  Tour  Honor  please. 

THE  COURT:  But  the  practices  of  painters  are  dif¬ 
ferent  in  different  localities. 

•  •  •  • 

763  MR.  TENDLER:  Is  it  Your  Honor’s  ruling  that 
he  is  not  qualified  to  testify  to  the  amount  of  time 
a  painter  would  take  to  paint  a  given  area  under  given 
circumstances  ! 

THE  COURT:  I  don’t  think  he  is  qualified  as  an 
expert  to  give  an  opinion  on  the  subject  here  involved. 

•  •  •  • 

766  Clarence  F.  Fisher 

•  •  •  • 

Direct  Examination 

•  •  •  • 

769  THE  WITNESS:  The  question,  as  I  remember 
it,  was  how  much  area  of  brocade  and  how  much 
area  of  oak  paneling  was  in  the  rear  dining  room  on  the 
second  floor. 

Q  Did  you  inspect  the  walls  and  ceilings  to  determine 
what  work,  if  any,  was  done  on  the  walls  and  ceilings! 

•  •  *  • 

MR.  BERNSTEIN:  I  object  to  the  question — when! 
BY  MR.  TENDLER: 

Q  What  work  was  done  in  December,  1945,  and  Janu¬ 
ary,  1946!  Did  you  inspect  it  for  the  purpose  of  deter¬ 
mining  what  work,  if  any,  was  done  on  the  walls  and 
ceiling  in  that  room!  A  I  did. 
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Q  And  would  yon  state  what  your  findings  were?  A 
The  oak-paneled  walls  had  been  cleaned.  They  had  not 
been  varnished. 

Q  Was  the  ceiling  cleaned?  A  No. 

Q  Was  the  ceiling  varnished?  A  No. 

Q  It  had  neither  been  cleaned  nor  varnished? 
770  A  It  had  not  been  cleaned,  you  could  see  that 
Did  he  varnish  over  it? — presumptively  no. 

•  •  •  • 

772  Q  You  made  an  inspection  of  the  metal  cage 
around  the  elevator  shaft,  did  you  not?  A  That 

is  true;  I  did. 

Q  And  of  the  banisters  and  spindles  on  the  stairway 
that  goes  around  the  elevator  shaft?  A  Yes,  the  balus¬ 
trade  of  that  elevator  shaft. 

Q  As  a  result  of  your  inspection, — and  what  do  you 
call  that  metal  cage  around  that  elevator  shaft?  A  Just 
call  it  a  wire  cage,  a  safety  cage. 

Q  What  did  you  find  there?  Will  you  describe  the 
cage,  please,  sir? 

•  •  •  • 

773  A  I  determined  that  on  the  basis  of  what  I 
could  see,  it  had  not  been  painted  for  many,  many 

years,  long  before  1945. 

Q  What  did  you  find  with  respect  to  the  banisters 
and  the  spindles  in  that  same  elevator  area?  A  I  con¬ 
cluded  they  had  not  been  varnished;  there  was  too  much 
accumulation  of  dust  on  the  vertical  surfaces,  which  ac¬ 
cumulates  very  slowly. 

•  •  •  • 

784  MR.  TENDLER:  Now  we  want  to  know  what 
part  of  that,  under  the  forty-two  hundred  dollar 
charge,  was — 

We  know  the  whole  forty-two  hundred  dollar  charge, 
as  testified  by  the  plaintiff,  was  based  on,  so  he  says,  $30 
a  man-day. 
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Now,  if  it  takes  10  days,  according  to  the  computation 
the  witness  will  testify  to,  to  paint  those  partitions,  he 
hasn’t  charged  $30,  at  the  same  time  he  was  doing 
785  work  for  us  at  $30.  I  don’t  know  what  his  answer 
is.  I  haven’t  made  that  computation. 

MR.  BERNSTEIN:  May  I  make  one  remark?  The 
witness  Harry  Jaffe  testified  about  going  into  the  build¬ 
ing  ahead  of  time  and  figuring  out  what  he  would  esti¬ 
mate,  and  that  he  used  the  figure  that  a  man  could  do 
$30  worth  of  work  a  day.  That  doesn’t  mean,  when  he 
gets  through,  he  bills  it  at  $30  a  day.  He  may  or  he  may 
not.  We  don’t  know. 

THE  COURT :  Yes ;  he  stated  all  that  very  clearly. 

•  •  •  • 

THE  WITNESS :  According  to  the  figures  of  the  total 
area  of  paint  I  have,  and  the  area  on  those  partitions, 
they  constitute  6  percent  of  the  total  area  of  painted 
walls.  There  are  some  other  features  in  the  137  man- 
days — cleaning  the  brocade  and  doing  a  few  other  things. 
BY  MR.  TENDLER: 

Q  Have  you  a  slide  rule  there?  Can  you  take  6  per¬ 
cent  of  137  man-days  and  3  hours  on  that,  sir?  A  It 
comes  to  82 — eight  and  two-tenths  days. 

Q  Eight  man-days  and  two-tenths. 

•  •  •  • 

800  Jack  Tendler, 

called  as  a  witness  by  the  defendant,  and  being  first  duly 

sworn,  was  examined  and  testified  as  follows: 

BY  MR.  EDGERTON: 

Q  You  are  Mr.  Jack  Tendler?  A  Yes. 

Q  And  you  are  the  older  brother  of  Max  Tendler,  the 
defendant  in  this  case?  A  Yes. 

•  •  •  • 
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801  Q  And  will  you  state  at  that  time  whether  you 
assisted  him  in  his  financial  arrangements  in  con¬ 
nection  with  the  acquisition  of  the  building  at  1703  K 
Street,  Northwest?  A  I  did,  yes. 

•  •  •  • 

803  MR.  EDGERTON :  That  is  true.  What  I  am 
purporting  to  show  here  is  that  he  made  the  state¬ 
ment  to  Morris  Jaffe  that  it  was  a  cost-plus  job,  and  he 
will  further  testify  Morris  made  no  reply  to  him  at  all 
and  acquiesced  in  his  version  of  the  bill  and  the  arrange¬ 
ment 

MR.  BERNSTEIN:  I  don’t  think  that  is  admissible, 
Your  Honor.  This  isn’t  res  judicata  or  something  like 
that 

THE  COURT:  But  he  is  assimilating  this  to  an  ad¬ 
mission  against  interest 

MR.  EDGERTON:  By  acquiescence  in  the  statement 
made. 

804  MR.  BERNSTEIN:  It  has  been  said  to  these 
people  many  times.  Each  time  do  they  have  to 

get  up  and  protest  violently?  Do  they  have  to  keep 
jumping  up  about  it  every  time  the  statement  is  made? 

THE  COURT:  That  is  what  bothers  me  a  little  bit. 

MR.  BERNSTEIN:  It  bothered  the  Master  and  he 
excluded  it 

MR.  EDGERTON:  Of  course,  if  he  remained  silent 
and  acquiesced,  it  would  be  considered  acquiescence. 

THE  COURT:  I  think  there  are  circumstances  under 
which  that  could  be  considered  acquiescence. 

MR.  BERNSTEIN:  Not  by  a  third  party  long  after 
the  dispute  has  arisen.  They  have  already  gotten  coun¬ 
sel,  and  counsel  has  advised  them  not  to  talk  with  these 
people.  I  think  it  is  silly  to  say  that  every  time  someone 
says  it  you  have  to  deny  it  or  it  will  be  made  an  issue 
against  them. 

THE  COURT :  It  is  a  little  unique. 
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MR.  BERNSTEIN:  I  will  have  to  put  myself  on  the 
stand  and  say  what  directions  I  gave  the  Jaffes. 

THE  COURT:  I  think  I  will  let  him  relate  it;  but  I 
think  it  should  be  brought  out  that  he  himself  knows 
nothing  about  it. 

MR.  EDGERTON:  Except  what  his  brother  told  him. 

THE  COURT:  And  of  his  own  knowledge  he  knows 
nothing  of  it.  That  is  why  I  don’t  quite  like  the  situa¬ 
tion. 

807  BY  MR.  EDGERTON: 

Q  Now  will  you  relate  the  conversation  you  had 
with  Mr.  Morris  Jaffe  at  his  office  on  the  occasion  wrhen 
you  went  there? 

THE  COURT:  Let  me  get  clearer  in  mind  when  that 
was.  I  believe  you  said  it  was  after  the  dispute  arose. 
Did  you  say  that? 

THE  WITNESS :  That  is  right. 

THE  COURT:  How  long  after  the  dispute  arose? 

THE  WITNESS:  I  couldn’t  say  exactly — a  short  time 
after,  a  month  or  six  weeks  or  two  months. 

THE  COURT:  Was  it  after  this  occasion  in  which 
you  said  one  of  the  Jaffes  called  up  and  wanted  to  know 
whv  vour  brother  didn’t  pay  the  bill? 

THE  WITNESS :  Yes,  it  was. 

THE  COURT:  It  was  after  that? 

THE  WITNESS:  Yes,  sir;  that  is  right. 

THE  COURT :  All  right ;  go  ahead. 

BY  MR.  EDGERTON: 

Q  Was  it  before  the  suit  was  filed  in  the  case,  do  you 
know?  A  I  couldn’t  answer  that  definitely. 

Q  All  right.  Will  you  tell  us,  then,  what  the  con¬ 
versation  was?  A  Knowing  the  facts,  I  went  up 
SOS  to  Morris — and  naturally  you  like  to  see  people 
you  know  straighten  things  out — and  I  went  up  and 
told  him,  “Morris,  I  know  what  went  on.  I  know  I  bor¬ 
rowed  the  money  from  the  bank  and  loaned  money  to 
Max,  and  was  in  partners  with  Max,  and  I  know  the  job 
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was  let  on  a  cost-plus  basis.’’  And  I  says,  “Why  don’t 
you  go  ahead  and  straighten  it  out  to  the  way  that  the 
job  was  given?”  And  at  that  time  his  brother  walked 
in,  Henry,  and  he  stood  there  a  while  and  said  he  wasn’t 
feeling  well  and  walked  upstairs. 

Q  What  if  any  reply  did  Morris  make  to  your  state¬ 
ment?  A  Morris  made  no  reply.  He  sat  there  atten¬ 
tively  listening  and  made  no  reply  at  all. 

Q  Thereafter,  did  you  have  a  further  conversation 
with  one  of  the  Jaffe  brothers,  and  if  so  will  you  try  to 
fix  the  time  and  place  and  with  which  one  of  the  brothers 
it  was?  A  My  wife  had  given  a  job  to  the  Jaffes.  In 
fact,  we  had  friendly  relations,  and  the  Jaffes  had  done 
our  work,  some  satisfactory  and  some  not,  but  it  was 
never  complained  about.  And  I  called  him  and  asked 
him,  “Come  down  and  have  dinner  at  Hammel’s,”  which 
he  did. 

Q  Was  that  Harry?  A  Yes.  We  had  dinner  at  Ham¬ 
mel’s,  in  the  back  room,  and  we  talked  there,  and  I  told 
him  the  same  thing  I  told  Morris,  that  I  knew  the  job 
was  cost-plus,  and  also  told  him  that  after  the  case 

809  came  to  trial  I  would  have  to  testify  to  that  effect 
And  at  that  time  we  got  into  a  conversation  as  to 

the  high  prices  and  I  told  him  then  it  seems  to  me  the 
price  was  excessive,  and  mentioned  then  the  fact  that 
you  could  buy  ground  at  that  time  and  build  a  building 
for  that  money. 

Then  he  said,  “Well,”  he  says,  “if  I  had  to  charge 
more,”  he  says,  “I  know  where  to  charge” — and  he  men¬ 
tioned  some  widow  out  in  Georgetown. 

•  •  *  • 

Cross  Exavrmtation 

•  •  •  • 

810  Q  And  all  these  conversations  that  occurred 
occurred  after  the  parties  were  already  in  serious 
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dispute,  were  they  not?  A  The  conversations  occurred 
after  the  parties  were  in  dispute. 

Q  And  your  brother  Max  had  already  told  you,  had  he 
not,  that  the  Jaffes  denied  there  was  any  cost-plus  on  this 
job?  Didn’t  he  tell  you  that?  A  What  he  told  me  was 
that  they  denied  there  was  a  cost-plus  on  this  job? 

Q  Yes.  A  I  think  he  did,  yes. 

•  •  *  • 

811  Q  One  further  thing:  You  say  you  are  a  part¬ 
ner  in  this  transaction.  Before  the  contract  was 

let  to  do  this  K  Street  building,  did  you  advise  the 
Jaffes  you  were  a  partner?  A  No,  I  did  not. 

Q  You  didn’t  tell  them  that  until  a  long  time 

812  later.  A  But  I  was  a  partner. 

•  •  •  • 

813  Redirect  Examination 

•  •  •  • 

814  Q  Will  you  tell  us  what  you  noticed  at  the  time 
with  reference  to  the  paint  w^ork?  A  I  noticed  in  his 

bedroom  the  ceiling — 

MR.  BERNSTEIN:  When?  You  did  this  after  he 
moved  in.  That  could  have  been  yesterday. 

THE  COURT:  Can  you  fix  the  time  as  near  as  you 
can? 

THE  WITNESS:  It  is  hard,  the  particular  time;  but 
shortly  afterwards. 

BY  MR.  EDGERTON: 

Q  In  reference  to  days  or  weeks,  would  you  say? 
A  I  would  say  weeks,  maybe.  The  paint  job  I  noticed 
in  the  living  room,  I  noticed  in  the  living  room  that  the 
undercoat  showed  from  the  other  coat.  And  in  the  bed¬ 
room  the  bedroom  ceiling,  right  over  the  head  of  it,  the 
ceiling,  the  plaster  was  coming  down,  broken,  you  know. 

And  also  in  the  kitchen.  In  the  kitchen,  that  was 
afterward  in  the  kitchen  I  noticed  where  the  plaster  was 
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coming  down.  By  the  way,  I  used  to  do  a  little  painting 
and  papering,  myself,  back  in  1914. 

Q  Did  you  notice  anything  with  regard  to  the  paint 
work  on  the  outside  of  the  house? 

MR.  BERNSTEIN :  I  object  to  the  leading  ques¬ 
tion. 

815  THE  COURT:  I  don’t  know  how  that  could  be 
asked  otherwise;  do  you?  He  has  been  talking 
about  the  paint  inside. 

MR.  BERNSTEIN:  He  could  ask  him  if  he  noticed 
any  other  defects,  Your  Honor. 

THE  COURT:  I  don’t  think  that  is  too  leading  a  • 
question. 

MR.  EDGERTON:  We  have  taken  him  outside. 

THE  COURT:  Yes,  we  have  gotten  him  outside.  Now 
let’s  keep  him  out. 

Did  you  notice  anything  about  the  paint  on  the  outside 
of  the  house? 

THE  WITNESS:  I  didn’t  notice  anything  about  the 
painting;  but  I  did  know  that  Max  and  the  man  were 
working  painting  on  the  outside.  I  did  notice  that. 

MR.  EDGERTON:  That  is  all,  Your  Honor.  I  am 
sorry  I  forgot  that  the  first  time. 

Recross  Examination 
BY  MR.  BERNSTEIN: 

Q  You  say  this  all  occured  about  one  week  or  so 
after  the  Tendlers  moved  into  that  house?  A  It  was  a 
short  time  after. 

Q  And  you  saw  Max  and  his  man  painting  the  out¬ 
side?  A  Not  at  that  time;  it  was  shortly  after. 

Q  How  long  after?  A  Shortly  after. 

•  •  •  • 
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822  Clarence  F.  Fisher 

82S  • 

MR.  BERNSTEIN :  I  submit,  Your  Honor,  from 
the  experience  shown,  six  fire  jobs  in  the  period  of  the 
20 ’s  to  the  early  30 ’s,  and  not  more  than  ten  jobs  in 
FHA  where  he  estimated  for  the  minor  part  of  it, 
doesn’t  qualify  him  as  an  expert. 

MR.  TENDLER:  He  testified  he  went  over  the  work. 
THE  COURT:  I  think  I  shall  adhere  to  the  ruling 
heretofore  made.  Undoubtedly  Mr.  Fisher  has  a  wide 
experience  in  many  fields,  but  I  don’t  think  in  this  par¬ 
ticularly  narrow  one  he  has  had  the  necessary  experience. 

•  •  •  • 

829  Direct  Examination 

•  •  •  • 

830  MR.  TENDLER:  I  believe  it  is  admitted  the 
ceilings  received,  where  they  were  to  be  scraped, 

only  one  coat  of  paint. 

MR.  BERNSTEIN:  No,  that  is  not  admitted.  It  is 
admitted  thev  didn’t  get  three  coats. 

BY  MR.  TENDLER: 

Q  It  is  admitted  they  didn’t  get  three  coats,  and  I 
testified  they  got  only  one  coat.  So  if  you  will  make 
vour  calculation  on  one  coat  as  against  three  coats,  and 
no  scraping  of  the  ceilings — one  coat  as  against  three 
coats. 

•  •  *  • 

838  Cross  Examination 

BY  MR.  BERNSTEIN: 

•  •  •  • 

Q  So  that  I  take  it  your  figure  of  13,661  square 
feet  omitted,  that  figure  includes  all  these  blinds, 
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eleven  rooms  of  blinds?  A  It  includes  the  eleven  blinds 
omitted. 

Q  And  if  under  the  estimate  those  blinds  were  to  be 
nailed  back  and  not  painted,  how  far  would  that  13,000 
square  feet  figure  drop?  It  would  drop  subsatntially, 
wouldn’t  it? 

•  •  •  • 

A  The  woodwork  was  to  be  painted  one  coat  generally 
through.  That  is  1,400  feet,  sir. 

•  •  •  • 

841  Q  If  the  canvas  on  the  ceilings  that  has  been 
mentioned  was  not  to  be  removed,  and  the  ceilings 

were  not  to  be  scraped,  but  merely  to  be  painted,  and 
they  were  painted  two  coats,  how  much  difference  would 
that  have  made  in  your  figure  mentioned? 

ME.  TENDLEE:  If  Your  Honor  please,  there  is  no 
evidence  here  that  they  were  painted  two  coats.  The 
only  evidence  here  is  that  they  were  painted  one  coat. 

•  •  •  • 

842  BY  ME.  BEENSTEIN : 

Q  Eestating  it — and  this  is  only  an  assumption, 
Mr.  Fisher,  assuming  the  estimate  was  not  intended  to 
require  the  scraping  of  the  ceilings,  that  the  estimate 
never  intended  that,  which  is  a  fact  for  the  jury,  and 
that  they  were  not  scraped,  and  two  coats  were  applied 
to  those  ceilings — how  much  of  a  difference  would  that 
have  made  in  your  calculated  figure  of  13,000-some 
square  feet  of  your  omissions? 

THE  COUET:  It  leaves  open  a  determination 

843  of  what  was  required  and  what  was  done.  We  are 
only  finding  out  what  that  difference  is  that  affects 

his  calculation. 

THE  WITNESS :  I  have  a  figure  here  of  9,270. 

BY  ME.  BEENSTEIN: 

Q  Do  I  understand  Mr.  Tendler  told  you  some  of 
the  walls  were  not  scraped?  A  No,  he  didn’t  say  that. 
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Q  Then  why  did  you  include  that  item  in  your  fig¬ 
ures?  A  Well,  the  9,270  feet  includes  all  the  ceilings 
and  some  walls. 

Q  Why  did  you  include  some  walls  as  not  having  been 
scraped?  A  Because  my  scraping  was  all  added  up  in 
one  place  there. 

Q  But  why  did  you  include  walls  other  than  ceilings? 
A  This  estimate  says  to  scrape  walls  and  ceilings,  in 
places. 

Q  Is  there  any  place  where  they  were  not  scraped, 
according  to  Mr.  Tendler?  A  No;  but  I  am  submitting 
what  was  scraped  from  what  was  required  to  be  scraped, 
and  the  difference  is  some  6,000  feet 

Q  Then  that  alone  would  reduce  your  13,000  figure 
to  7,000.  A  That  would  reduce  it  almost  exactly  to 
7,000  feet. 

844  Q  And  if  we  knocked  out  the  shutters,  if  they 
had  not  been  required — and  that  is  a  question  of 
fact  for  the  jury — that  would  reduce  it  down  to  about 
6,000  even,  right  there,  wouldn’t  it?  A  That  would  be 
1,400  feet  more. 

Q  Now,  Mr.  Tendler  has  asked  you  about  relative 
difficulties  of  painting  things.  You  recall  this  long  stair¬ 
case  with  all  the  spindles,  really  a  slew  of  them,  weren’t 
there,  the  grand  staircase?  A  That  is  right 

Q  What  is  the  relative  difficulty  of  going  and  paint¬ 
ing  those  spindles  completely  around,  as  against  painting 
a  flat  surface  of  a  wall?  A  Oh,  it  is  worse. 

Q  Much  worse,  isn’t  it?  A  Sure. 

Q  So  that  a  painter  would  take  a  lot  more  time  to  go 
up  the  stairs  and  paint  those  spindles,  rather  than  a  flat 
surface  of  the  wall?  A  That  is  correct. 

Q  So  that  in  the  work  Mr.  Tendler  told  you  was  done, 
as  compared  to  the  work  not  done,  there  was  some  very 
difficult  work?  A  We  talked  about  omitting  the  stair- 
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case;  and  there  was  the  elevator  shaft. 

845  Q  But  there  were  spindles  in  the  grand  stair¬ 
case  done?  A  There  were  spindles,  and  as  far 

as  I  know  they  were  painted. 

Q  Did  Mr.  Tendler  tell  yon  a  new  partition  was  put 
on  the  first  floor,  not  called  for  by  the  estimate?  A  I 
will  have  to  refer  to  notes. 

Q  I  believe  a  14-foot  partition  on  the  first  floor,  not 
called  for  by  the  estimate?  A  There  is  a  partition,  yes; 
that  is  correct.  There  is  a  partition  which  he  told  me 
to  omit  from  the  work  you  did  for  him,  were  his  instruc¬ 
tions. 

Q  The  partition  on  the  first  floor,  did  you  measure 
that  and  determine  whether  that  had  more  square  foot¬ 
age  than  the  partitions  in  this  large  oak  room  on  the 
second  floor  that  you  used  as  an  omission  factor?  A  I 
would  be  glad  to  give  you  the  area  of  each. 

Q  I  want  the  area  of  the  partition  on  the  first  floor, 
the  one  added  after  the  specifications.  A  I  will  confine 
my  answer  to  saying  the  partition  on  the  first  floor.  I 
know  nothing  about  when  it  was  added. 

Q  Do  you  know  the  square  footage?  A  Yes;  I  have 
9.6  by  16  feet,  two  sides,  three  hundred  and  four  square 
feet. 

•  •  •  • 

846  Q  So  if  that  was  an  extra  done,  not  called  for, 
that  would  cut  down  the  omissions  again  by  some 

300  square  feet,  wouldn’t  it?  A  Well,  my  statement 
stands.  I  didn’t  include  that  figure  in  either  of  my  esti¬ 
mates. 

•  •  •  • 

847  Q  So  that  if  that  would  be  added  in  as  an  ad¬ 
dition,  that  would  have  reduced  your  13,000-foot 

figure,  which  we  already  have  down  to  6,000  on  another 
basis,  another  300  feet?  A  If  you  subtract  300  from 
that,  you  would  get  a  lower  figure. 

•  •  •  • 
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855  Q  In  your  calculations. 

Did  you  give  any  credit  for  additional  painting 
work  by  "way  of  touching  up  where  electric  cable  of  one 
sort  or  another  was  put  in?  A  If  the  cable  was  put 
in  after  the  paint  job  was  done,  I  didn’t  allow  anything 
for  it. 

Q  You  allowed  nothing  for  the  painting  after,  if  that 
was  done?  A  I  didn’t;  I  knew  nothing  about  it. 

Q  Did  you  make  any  allowance  for  second  coatings  on 
woodwork  where  that  had  to  be  done,  for  one  reason  or 
another?  A  My  painting  on  woodwork  is  one  coat 
Q  So  there  is  no  allowance  for  a  second  painting,  if 
it  had  to  be  touched  up?  A  No. 

Q  A  bit  ago  I  asked  you,  if  the  shutters  were  not  to 
be  painted,  if  that  would  not  cut  your  13,000-foot 

856  figure  down  accordingly;  and  if  there  was  to  be  no 
removal  of  canvas  and  scraping  of  ceilings,  I  think 

we  got  down  to  a  figure  of  6,000  roughly.  Can  you  give 
me,  percentagewise,  the  relationship  of  that  figure  to  the 
total  figure  of  work  to  be  done  as  per  estimate?  A 
Well,  6,000  is  8.75  per  cent. 

Q  If,  in  fact — and  this  is  a  matter  for  the  jury’s  de¬ 
termination — but  assuming  that  in  fact  there  was  this 
additional  touching-up  work  I  have  mentioned,  where  elec¬ 
tric  cable  was  installed,  or  woodwork  had  to  be  done,  and 
allowance  had  been  made  for  that,  that  8.75  per  cent 
calculation  you  have  just  made  would  have  to  be  reduced 
again,  and  how  much  you  don’t  know,  of  course,  but  you 
would  have  to  reduce  that,  wouldn’t  you?  A  Anything 
vou  subtract  from  it  would  reduce  it. 

•  •  •  • 

860  Redirect  Examination 

862  Q  If  the  1,153  feet  for  cleaning  the  oak  were 
incorporated  back  into  the  omitted  total,  what  per- 
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centage  of  omissions  would  you  then  arrive  at?  A  I 
will  have  to  add  that — 21.7. 

•  •  •  • 

866  Robert  E .  L .  Kennedy 

•  •  •  * 

Direct  Examination 

•  •  •  • 

869  Q  When  you  took  possession  of  the  suite  you 
occupy,  was  the  wood  paneling — it  is  oak  wood 

paneling  in  there,  I  believe  you  testified,  and  oak  ceiling — 
A  That  is  correct. 

Q  — Was  the  wood  panel  and  ceiling,  had  it  been 
cleaned,  do  you  know?  A  I  know  it  had  not  been 
cleaned. 

Q  During  the  time  you  were  there,  during  the  first 
week  in  January,  or  the  second  week  in  January,  the 
first  or  second  weeks  in  January,  did  you  notice  any  men 
other  than  men  working  for  Booher  &  Ainsworth  work¬ 
ing  around  in  that  oak  room?  A  Yes. 

Q  Do  you  know  from  your  own  information  whether 
or  not  any  of  those  men,  including  the  men  of  Booher  & 
Ainsworth,  cleaned  the  wood  paneling  in  that  room,  the 
oak  paneling  in  that  room?  A  That  oak  paneling  was 

not  cleaned  until  we  had  our  handiman  clean  it. 

•  •  •  • 

870  Q  What  was  the  condition  of  the  woodwork 
and  the  paneling,  the  oak,  in  that  room,  when  your 

workmen  and  my  workmen  left?  A  Well,  it  was  so 
filthy  dirty  you  could  wipe  a  damp  rag  across  it  and  the 
rag  would  come  off  black. 

Q  Was  the  black  on  it  dust?  A  Yes,  sir — dust  I 
presume  there  was  some  grease  or  something  in  that  dust 
that  would  make  it  adhere  so  heavily. 
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There  was  also,  on  some  of  the  woodwork,  something 
that  I  don’t  know  what  it  was,  but  it  was  almost  like 
black,  an  accumulation  of  years  on  it  that  almost  had  to 
be  scraped  off. 

Q  And  your  handiman  cleaned  that  off,  did  he?  A 
Yes,  sir. 

Q  How  far  up  the  wood  panel  did  he  clean?  A  Up 
to  the  point  where  it  intersects  the  ceiling,  as  high  as  he 
could  reach,  from  the  top  of  the  stepladder  we  had. 
The  oak  beams  across  the  ceiling  have  never  been 
cleaned  yet. 

Q  And  during  the  time  Booher  &  Ainsworth,  your 
contractors,  and  my  contractors  were  there,  was 
871  there  any  varnish  put  on  any  of  the  woodwork  in 
that  room?  A  You  mean  the  sidewalls  and  ceil¬ 
ing  and  such  as  that  ? 

Q  Any  of  the  woodwork.  A  Well,  the  floor  was  re¬ 
finished,  completely  sanded,  and  I  believe  there  was  a 
shellac  or  varnish  put  on  it;  but  there  was  nothing  put 
on  the  sidewalls  or  the  ceiling. 

Q  How  about  the  -window  frames  and  the  window  sills 
on  the  other  side  of  that  room?  A  No,  they  were  not 
done.  The  window  sills,  in  fact,  were  some  of  the  black¬ 
est  part  of  the  room. 

•  •  •  • 

Cross  Examination 
BY  MR.  BERNSTEIN: 

Q  Mr.  Kennedy,  do  you  remember  testifying  before 
the  Special  Master  in  this  case?  A  Yes,  sir. 

Q  I  will  read  you  some  testimony  which  purports  to 
be  questions  and  answers  when  you  were  questioned  by 
Mr.  Tendler’s  counsel,  and  I  would  appreciate  it  if  you 
would  tell  the  Court  and  jury  whether  or  not  this  was 
your  testimony  at  that  time.  A  Yes,  sir. 

Q  The  reference  here  is  to  page  555  of  the  tran¬ 
script.  The  questions  are  with  relation  to  the 
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same  room  and  paneling  you  are  talking  about,  in  the 
questions  put  to  you  by  Mr.  Hannan. 

“Question:  Was  there  any  work  done  with  respect  to 
cleaning  the  walls?” 

And  you  answered:  “There  was.” 

The  question  to  you,  then: 

“Who  did  that  work?” 

And  your  answer : 

“Mr.  Tendler’s  contractors;  that  was  Mr.  Jaffe.” 

Did  you  answer  that  way  at  that  point  in  the  tran¬ 
script?  A  I  did,  sir. 

Q  Later  on  you  were  asked  some  more  questions 
about  that,  and  I  am  reading  from  page  556  to  557,  again 
the  questions  by  Mr.  Tendler’s  counsel  to  you,  and  the 
answers  by  you : 

“Question:  Could  you  describe  the  cleaning  that  was 
done? 

“Answer:  Well,  that  room  is  paneled  in  dark  wood. 
I  believe;  I  think  it  is  oak,  and  there  is  tapestry  in 
that  room,  and  the  tapestry  was  cleaned  with  a  dry 
cleaner  similar  to  that  which  is  used  by  the  wallpaper 
cleaners,  and  part  of  the  woodwork  was  washed  down 
with  a  solvent.” 

873  You  so  testified,  did  you?  A  Yes,  sir. 

Q  Then  you  went  on;  the  question  was: 

“To  what  height  was  the  woodwork  washed  down  with 
a  solvent,  as  you  recall? 

“Answer:  Oh,  approximately  seven  or  eight  feet. 

“Question:  To  a  height  of  seven  or  eight  feet? 

“Answer:  To  a  height  of  seven  or  eight  feet  above 
the  floor.” 

And  then  the  question  to  you : 

“Who  did  that  work? 

“Answer:  The  contractors  who  were  refurnishing  the 
building  for  Mr.  Tendler.” 

Is  that  your  question  and  answer?  A  That  is  right 

Q  Then  you  went  on  to  explain  in  part  as  follows — 
well,  I  am  asking  you  if  you  did — 
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“Question:  Did  you  have  a  colored  man  that  worked 
there  at  that  same  time? 

“Answer:  I  did. 

“Question:  What  if  anything  did  he  do  with  refer¬ 
ence  to  the  cleaning? 

“Answer:  He  finished  the  cleaning  of  the  woodwork 
which  was  not  done  by  the  previous  contractor. 

“Question:  That  is  by  Mr.  Tendler’s  contractor? 

“Answer:  That  is  right. 

874  Are  those  your  questions  and  answers  before  the 
Special  Master?  A  That  is  correct,  sir. 

Q  In  other  words,  before  the  Master  first  you  testified 
the  work  was  done  by  Mr.  Jaffe,  isn’t  that  right,  by 
Mr.  Tendler’s  contractor,  Mr.  Jaffe,  and  the  cleaning 
work  in  the  office — is  that  correct?  A  No. 

Q  Let  me  finish.  Isn’t  it  a  fact  that  there  before 
the  Master  you  first  testified  Mr.  Tendler’s  contractors, 
Mr.  Jaffe,  did  the  cleaning  of  the  oak  with  the  solvent, 
and  then  you  later  qualified  it  before  the  Master  by  testi¬ 
fying  that  Mr.  Tendler’s  contractors,  Mr.  Jaffe,  cleaned 
that  oak  with  a  solvent  up  to  seven  or  eight  feet,  and 
your  man  finished  it?  Isn’t  that  your  testimony  before 
the  Master?  A  Yes;  but  when  you  asked  the  question 
about  the  cleaning  of  the  rooms,  and  I  answered  that  the 
cleaning  was  done  by  the  contractor,  I  was  referring  to 
the  brocade.  That  was  cleaned  with  a  dry  cleaner.  That 
is  very,  very  true. 

The  oak  paneling,  that  was  washed  down  to  a  height 
of  seven  and  a  half  or  eight  feet,  and  I  have  checked 
that  recently,  and  that  happens  to  be  closer  to  five  and 
a  half  feet,  about  my  eye  level,  and  while  that  was 
washed  down,  that  was  not  cleaned. 

Q  Suppose  I  read  this  testimony  to  you  again: 

875  “To  what  height  was  the  woodwork  washed 
down  with  a  solvent,  as  you  recall?” 

That  is  the  woodwork  you  are  talking  about;  isn’t  that 
right?  A  Yes. 
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Q  (Reading)  4 ‘Answer:  To  a  height  of  seven  or 
eight  feet. 

“Who  did  that  work?” 

And  you  answered: 

“The  contractors  who  were  refurnishing  the  building 
for  Mr.  Tendler.” 

And  you  finished  with  your  explanation  that  your  man 
had  to  finish  it. 

So  that  before  the  Master  is  it  a  fact  that  you  testified 
that  Mr.  Tendler ’s  contractors,  Mr.  Jaffe,  washed  that 
woodwork  down  to  a  height  of  seven  or  eight  feet?  Isn’t 
that  correct?  A  Yes,  sir. 

Q  But  today  you  have  testified  your  man  did  it  all. 
Which  is  correct?  A  They  are  both  correct.  Our  man 
had  to  go  over  it  again.  It  wasn’t  cleaned. 

Q  Did  you  so  explain  before  the  Master?  A  That 
has  been  quite  some  time  ago. 

876  Q  The  answer  is  you  didn’t?  A  You  have  the 
record  there. 

Q  I  don’t  find  it  in  the  record;  do  you  recall  giving 
that  explanation?  A  No,  sir.  I  don’t  recall  the  com¬ 
plete  testimony.  But  that  part  you  have  read  me  is  what 
I  testified  to  and  is  still  correct  today. 

MR.  BERNSTEIN :  No  further  questions,  Your 
Honor. 

•  •  •  • 

Recross  Examination 

Q  The  floors  were  sanded,  and  refinished,  weren’t 
they?  A  Yes,  sir. 

Q  Can  you  state  as  a  fact,  to  your  knowledge,  whether 
the  dust  or  accumulation  of  what  you  described  on  the 
walls  could  or  could  not  have  been  caused  by  the  sand¬ 
ing  of  the  floors? 

877  MR.  TENDLER:  I  don’t  understand  the  ques¬ 
tion. 
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(The  pending  question  was  read  by  the  Reporter.) 

THE  WITNESS:  No;  I  can’t  state  that  as  a  fact. 
I  do  not  know. 

•  •  •  • 

880  Max  Tendler 

•  #  •  • 

881  Cross-Examination 
BY  MR.  BERNSTEIN: 

Q  You  don’t  deny  there  was  such  conversation  about 
estimates  of  prices  on  floor  work?  A  As  I  stated,  I 
can’t  say  there  was  not.  There  may  have  been. 

Q  And  you  don’t  deny  the  plaintiff  Harry  Jaffe 

882  made  those  notations  on  this  Plaintiff’s  Exhibit  1 
at  the  time  of  that  conversation?  A  I  can  neither 

deny  it  or  admit  it.  I  know  nothing  about  it. 

•  •  •  • 

•899  MR.  EDGERTON :  K  Street.  And  if  you  would 
make  a  reasonable  deduction — and  of  course  it  is 
for  the  jury  to  say — but  if  you  would  make  a  rea¬ 
sonable  deduction  for  man-hours  which  might 
900  have  been  included  in  that  total  man-hours  charged 
to  Booher  and  Ainsworth,  you  could  conceivably 
bring  the  unit  price  at  which  Mr.  Tendler  was  billed  up 
to  $33.98  per  man-day.  And  that  is  on  the  plaintiffs’ 
own  testimony. 

It  works  out  just  about  the  same  on  the  Underwood 
Street  job.  He  estimated  that  exactly  the  same  way — 
$30  per  man-day,  the  $1,500,  which  contemplated  50  man- 
days.  Actually,  according  to  his  own  records,  45.5  man- 
days  were  performed  on  that  job,  which  brings  the  unit- 
price  basis  for  the  job  up  from  $30  to  $32.96. 

So  there  I  think  is  the  violation  of  the  regulations.  I 
think  he  violated  Section  6  in  that  his  estimate  was  based 
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entirely  on  a  unit-price  bid,  and  it  being  a  different  job 
in  each  instance. 

I  concede,  if  both  of  these  jobs  had  been  exactly  in 
accordance  with  that  estimate,  his  estimates  were  all 
right.  He  was  entitled  to  do  that,  because  that  is  what 
he  charged  in  the  base  period.  There  is  no  question 
about  the  $30  per  man-day.  If  it  is  high,  he  is  entitled 
to  charge  that,  because  that  is  what  he  charged  during 
the  base  period.  But  if  he  was  billing  for  a  different 
job  than  that  estimated,  in  each  case — which  is,  I  think, 
what  the  jury  would  have  to  find  or  would  be  likely  to 
find — and  neither  job  was  in  accordance  with  the  esti¬ 
mate,  then  he  should  have  adhered  to  the  standard  he 
himself  had  established  by  what  he  had  charged 
901  in  1942.  And  in  each  instance  he  has  charged 
more  on  a  unit-price  basis  than  the  maximum  ceil¬ 
ing  he  had  established  himself  by  his  own  experience.  So 
I  think  that  is  the  violation. 

•  •  •  • 

916  THE  COURT:  We  have  had  the  benefit  of  a 

master’s  report,  and  we  have  a  very  long,  ex¬ 
tended,  protracted  jury  situation  here.  I  think  the  evi¬ 
dence  is  such  that  I  should  let  the  jury  pass  on  the 

917  questions  involved  in  whether  or  not  the  evidence 
here  does  or  does  not  overcome  a  prima  facie  show¬ 
ing  of  the  Master.  I  am  not,  of  course,  precluding  my¬ 
self  from  taking  such  appropriate  action  as  I  feel  it  is 
my  duty  to  take  if  the  further  developments  of  the  case 
make  it  proper  that  I  should.  But  I  shall  not  at  this 
time  enter  judgment  for  the  plaintiffs. 

•  •  •  * 

919  MR.  TENDLER:  On  this  witness  MacFarlane, 
I  think  we  ought  to  approach  the  bench  on  that. 

THE  COURT:  All  right. 

(At  the  bench:) 

MR.  BERNSTEIN:  I  think  the  purpose  is  obvious. 
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He  has  already  been  before  the  Master.  He  is  one  of 
those  charged  with  investigation  after  the  complaint 
was  made,  and  he  will  testify  whether  there  was  an  OPA 
violation. 

MR.  TENDLER:  He  is  not  trying  the  case.  The 
jury  is  trying  the  case.  If  the  OPA  wants  to  investigate 
it  for  their  own  purposes,  criminal  or  other  purposes, 
they  can  investigate  it. 

THE  COURT:  I  think  I  will  let  in  evidence  there 
was  an  investigation. 

MR.  BERNSTEIN :  And  as  to  the  results? 

THE  COURT:  Yes;  I  think  that  is  all  right. 

MR.  TENDLER:  Don’t  you  think  that  ought  to  be 
limited  to  the  purpose  of  the  investigation? 

920  MR.  EDGERTON:  Under  the  statute  the  OPA 
Administrator  is  entitled  to  bring  an  action  for 
treble  damages  himself,  if  he  is  satisfied  there  is  a  viola¬ 
tion. 

THE  COURT:  Yes. 

MR.  EDGERTON :  That  doesn’t  preclude  the  pur¬ 
chaser  from  bringing  an  action. 

THE  COURT:  I  am  not  satisfied  it  does.  But  it  is 
competent  to  showT  that  this  party  made  available  to  the 
OPA  people  the  records  and  so  forth  relating  to  the 
transaction. 

MR.  BERNSTEIN:  And  wdiat  the  results  were  and 
their  determination. 

THE  COURT :  And  bring  in  the  proceedings. 

MR.  BERNSTEIN:  There  couldn’t  be  proceedings 
without  violations,  Your  Honor. 

THE  COURT:  He  can  state  he  didn’t  find  anything 
upon  which  to  predicate  anything.  Yes,  I  will  let  that 
come  in. 

MR.  EDGERTON :  If  he  was  making  an  investigation 
for  criminal  purposes,  that  wouldn’t  be  admissible. 

MR.  BERNSTEIN :  You  can  ask  that. 
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THE  COURT:  He  can  make  investigation  to  deter¬ 
mine  whether  or  not  there  was  a  violation.  I  think  that 
is  perfectly  all  right,  especially  at  this  late  period  when 
there  is  some  complaint  the  records  weren’t  kept.  I  think 
that  is  all  right. 

MR.  EDGERTON :  May  the  record  show  we  object? 

921  THE  COURT:  Yes  indeed,  and  the  objection 
is  overruled. 

(Counsel  having  returned  to  the  trial  table,  and  the 
jury  now  being  in  the  box:) 

MR.  BERNSTEIN:  I  will  call  Mr.  MacFarlane. 
Whereupon 

Ivor  S.  MacFarlane 

called  as  a  witness  by  counsel  for  plaintiffs  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

BY  MR.  BERNSTEIN: 

Q  Would  you  state  your  full  name,  please?  A  Ivor 
S.  MacFarlane. 

•  •  «  • 

Q  Can  you  tell  us,  Mr.  MacFarlane,  what  was 

922  your  employment  in  the  years  1945  and  1946?  A 
I  was  with  the  district  office  of  the  Office  of  Price 

Administration. 

Q  You  mean  the  District  of  Columbia  office  of  the 
Office  of  Price  Administration?  A  The  District  of  Co¬ 
lumbia  office. 

•  •  •  • 

A  I  was  Chief  of  the  Consumer  and  Industrial  Goods 
Division,  in  charge  of  seven  pricing  specialists. 

•  •  •  • 

BY  MR.  BERNSTEIN : 

Q  In  the  course  of  your  employment  as  such  during 
the  year  1946,  did  any  complaint  come  to  you  as  to 
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alleged  overcharges  in  connection  with  work  performed 
by  the  Jaffe  Company  for  a  Mr.  Tendler  at  a  X  Street 
business  premises  and  at  a  home  on  Underwood  Street? 
A  Yes,  sir. 

•  •  •  • 

923  Q  And  do  you  know  from  whom  it  came?  A  It 
came  from  Mr.  Tendler. 

Q  Do  you  recall  about  when  that  was,  in  terms  or 
dates  or  months?  A  No,  I  don’t  recall. 

Q  Was  it  in  1946?  A  I  think  it  was. 

Q  Some  time  in  the  spring  of  1946?  A  Some  time 
in  the  spring  of  1946. 

•  •  •  • 

924  Q  Can  you  tell  us — and  I  want  you  to  speak 
only  of  what  you  know  of  your  own  knowledge, 

things  you  saw  or  participated  in  personally — can  you 
tell  us  of  your  knowledge  what  was  done  by  the  district 
office  of  OPA  with  respect  to  that  complaint? 

•  •  •  • 

THE  WITNESS:  I  did.  yes,  sir.  I  sent  down  the 
pricing  specialist  under  me  who  had  charge  of  such  mat¬ 
ters,  a  specialist  by  the  name  of  Mr.  Martin — M-a-r-t-i-n. 
He  went  down  and  investigated  the  work  on  the  job, 
especially  of  the  business  property,  and  came  back  and 
made  his  report. 

BY  MR.  BERNSTEIN: 

925  Q  Did  you  see  his  report?  A  Yes,  sir. 

Q  And  did  you  see  his  report  in  the  course  of 
your  official  duty  with  the  OPA?  A  Yes,  sir,  in  the 
course  of  my  official  duty  with  OPA. 

Q  And  then  what  transpired?  A  Well,  we  had  a 
conference,  of  my  superior  and  also  our  attorney. 

Q  You  mean  the  OPA  attorney?  A  Yes,  sir,  the  dis¬ 
trict  office  attorney,  Mr.  Robbin,  who  was  in  on  the  com¬ 
plaint  and  over  whose  desk  the  complaint  first  went  be¬ 
fore  it  came  to  my  office.  And  the  decision  was  reached 
that  in  so  far  as  we  could  determine — 
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•  •  •  • 

926  THE  WITNESS:  At  this  conference,  Mr.  Mar¬ 
tin  made  his  report  as  to  his  findings,  which  were, 

if  you  wish  that,  to  the  extent  there  was  some  question 
involved  as  to  the  number  of  coats  of  paint  applied;  and 
also  there  was  a  question  about  some  partitions.  Also 
there  was  a  question,  as  he  got  it — and  he  saw  Mr.  Tend- 
ler,  he  reported,  in  his  investigation,  and  not  Mr.  Jaffe — 
MR.  TENDLER:  What  was  that  last  remark,  please? 
THE  WITNESS:  He  saw  Mr.  Tendler. 

MR.  TENDLER :  He  saw  Mr.  Tendler  ? 

THE  WITNESS:  Yes,  sir;  so  he  reported.  And  also 
a  question  as  to  some  work  done;  whether  it  was  under¬ 
stood  or  in  the  contract,  we  couldn’t  just  get.  But  so 
far  as  a  violation  of  an  OPA  regulation  was  concerned, 
a  decision  was  reached  that  there  was  no  violation 

927  in  so  far  as  could  be  deetrmined.  And  I  didn’t 
inform  Mr.  Tendler,  in  answer  to  his  letter;  but  I 

think  Mr.  Robbin,  the  attorney,  did,  because  it  was  his 
duty  to  make  answer  to  such  inquiries.  But  anyway 
there  did  come  to  my  attention  through  the  district  at¬ 
torney’s  office  again  a  letter  from  Mr.  Tendler. 

'BY  MR.  BERNSTEIN: 

Q  This  is  a  second  letter?  A  This  is  a  second  let¬ 
ter,  in  which  he  took  exception  to  the  findings  of  the  OPA 
district  office;  and  he  went  on  with — and  I  forget  now 
the  contents  of  the  letter.  It  was  quite  lengthy.  And 
Mr.  Robbin  against  brought  it  in  to  my  office.  He 
brought  this  letter  in,  and  we  had  another  discussion  of 
the  case. 

Q  When  you  say  “we,”  who  do  you  mean  by  “we?” 
A  Mr.  Martin,  Mr.  Robbin,  my  superior,  and  myself; 
and  it  was  decided  to  again  send  Mr.  Martin  down,  with 
this  additional  information  we  had  from  Mr.  Tendler, 
and  see  what  he  could  uncover.  And  he  went  down.  I 
don’t  know;  I  think  he  was  down  there  three  or  four 
times  in  all. 
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Q  You  mean  down  where?  A  To  Mr.  Tendler’s  busi¬ 
ness  property,  on  which  this  work  had  been  done  by  the 
Jaffe-New  York  Decorating  Company.  And  it  was  then 
decided  that  w'e  w’ould  go  down  and  see  the  records  of 
the  New'  York  Decorating  Company. 

928  Q  That  is,  the  Jaffe?  A  That  is  the  name  we 
had,  I  think,  at  the  time  of  this  complaint.  And 

Mr.  Martin  and  a  chief  auditor  of  the  office  and  myself, 
all  three,  went  down  to  Mr.  Jaffe ’s  office,  after  calling 
him  on  the  telephone  and  making  an  appointment  and 
saying  w'e  w'anted  to  come  down  and  see  him. 

Q  Who  made  the  call?  Do  you  recall?  A  I  think 
I  did. 

Q  And  whom  did  you  call  or  talk  to?  A  Well,  a  Mr. 
Jaffe.  I  didn’t  know  any  of  the  members  of  the  firm  at 
that  time.  I  had  never  met  them. 

Q  What  w'as  the  response  when  you  said  you  wanted 
to  come  down  and  inspect?  A  They  said  come  ahead. 
And  then  we  made  a  definite  time  to  be  there.  And  we 
three  went  dowm  to  the  office  and  Mr.  Jaffe. 

*  •  •  • 

Q  Is  that  the  gentleman  sitting  here?  (Indicating 
Mr.  Harry  Jaffe.)  A  Yes,  sir;  that  gentleman. 

929  And  we  called  for  his  records  on  which  OP  A  bases 
its  opinions,  w'ell,  as  to  violations.  It  was  such 

records,  for  instance,  as  his  pricing  percentages,  and  as 
of  the  base  period,  which  was  March  1943,  as  I  recall  it. 
And  those  records  were  produced.  We  had  to  wait  for 
them  to  get  them.  They  had  two  or  three  girls  scurry¬ 
ing  around,  and  w'e  w'ould  call  for  different  records,  which 
w'ere  produced.  And  the  auditor  checked  them 
Q  In  the  production  of  those  records,  let  me  ask  you 
one  question  at  that  point:  Was  there  any  refusal  to 
produce  anything  you  asked  for?  A  No,  sir. 

Q  How  would  you  explain  the  attitude  of  the  people 
in  the  Jaffe  Company  in  response  to  your  request  for 
various  records?  A  They  were  highly  cooperative. 
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Q  Will  you  go  on.  I  am  sorry  to  interrupt  you.  A 
And  the  auditor  checked  the  records.  And  as  he  checked 
them,  he  brought  his  findings  to  me  to  make  a  report.  It 
was  under  my  supervision.  And  after,  oh,  I  would  say, 
an  hour  or  an  hour  and  a  half,  maybe  two  hours  we  were 
there — practically  a  half  a  day  from  the  office — he  stated 
that  in  so  far  as  he  could  determine — 

•  •  •  • 

930  BY  MB.  BEBNSTEIN : 

Q  Is  that  what  you  were  going  to  relate,  the  re¬ 
port  made  to  you  and  the  action  you  took  on  it?  A  Yes, 
sir.  Of  course,  each  specialist  has  certain  duties  to  per¬ 
form.  The  auditor  had  the  accounting  matters  in  charge. 
And  upon  the  completion  of  our  visit  we  returned  to  the 
office,  the  three  of  us,  and  we  went  into  a  conference. 
And,  as  I  recall  it,  it  was  Mr.  Mariin  and  the  auditor 
and  the  attorney,  naturally,  and  my  superior,  and  myself. 
And  the  decision  was  reached  that  in  so  far  as  we  could 
determine  there  was  no  OPA  violation. 

Q  You  have  mentioned  that  when  you  were  at  the 
Jaffe  office  you  called  for  various  records.  A  Yes,  sir. 

Q  Was  any  offer  made  to  you  to  produce  any  other 
records,  if  you  wanted  them?  A  Yes.  There  was  no 
hesitation  about  producing  any  records  called  for. 

Q  And  did  you  advise  the  Jaffe  Company  in 

931  advance  as  to  what  records  you  were  goin  to  call 
for?  A  No,  sir. 

Q  In  other  words,  when  you  requested  the  records, 
that  was  the  first  time  they  knew  what  you  wanted? 
A  Yes,  sir. 

Q  And  they  produced  them  then  and  there?  A  Yes, 
sir. 

Q  And  you  say  when  you  got  them  and  had  this  con¬ 
ference  and  arrived  at  a  decision,  there  was  no  violation 
you  could  find?  A  Yes,  sir. 

Q  Do  you  know  personally  whether  OPA  ever  took 
any  action  as  a  result  of  that  determination  you  have 
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just  stated?  A  Do  I  know  personally?  No,  sir — ex¬ 
cept  that,  as  I  said  before,  all  such  action  was  through 
the  attorney’s  office,  the  same  as  the  first  reply  to  Mr. 
Tendler’s  letter  was  made.  And  I  am  certain  that  the 
reply  was  made,  in  the  course  of  business. 

Q  To  Mr.  Tendler?  A  Yes,  sir. 

Q  To  what  effect?  A  That  there  "was  no  OPA  vio¬ 
lation. 

•  •  •  • 

932  (At  the  bench:) 

MR.  EDGERTON:  In  an  abundance  of  caution, 
if  Your  Honor  please,  to  preserve  the  point  for  the  rec¬ 
ord,  we  move  to  strike  out  the  testimony,  for  the  reasons 
heretofore  stated. 

THE  COURT :  All  right.  Motion  denied,  for  the  rea¬ 
sons  stated,  and  exception  noted. 

•  •  •  • 

955  Albert  R.  Taylor, 

called  as  a  witness  by  counsel  for  plaintiffs  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

BY  MR.  BERNSTEIN : 

Q  Your  full  name,  please?  A  Albert  R.  Taylor. 

Q  And  your  business?  A  Plumbing  and  heating. 

Q  Where?  A  In  Washington,  3913  21st  Street, 
Northeast. 

Q  For  how  long  have  you  been  in  that  business?  A 
Ten  years,  11  years. 

Q  Do  you  recall  having  done  some  work  in  connection 
with  the  Jaffe  contract  at  1703  K  Street  in  late 

956  1945  and  early  1946?  A  Yes. 

Q  You  did  the  plumbing  work  on  that  job, 
didn’t  you?  A  That  is  right. 
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Q  In  connection  with  that  job,  do  yon  recall  having 
done  certain  work  in  bathrooms,  to  remove  certain  plumb¬ 
ing  fixtures?  A  Yes.  We  removed  several  bathrooms. 
I  don’t  remember  how  many  it  was. 

Q  And  in  connection  with  the  removal  of  the  fixtures, 
do  you  recall  what  you  did  with  the  pipes  when  you  re¬ 
moved  the  fixtures?  A  Oh,  we  disconnected  some  bath¬ 
tubs,  toilets,  and  basins,  and  we  plugged  the  pipes  at 
the  floor  level. 

Q  You  plugged  the  pipes  at  the  floor  level?  A  Where 
there  was  a  turn  under  the  floor  and  they  came  up,  we 
plugged  them  at  that  point. 

Q  So  that  they  jutted  above  the  floor,  the  pipe?  A 
Possibly  a  quarter  or  half  an  inch  or  so. 

Q  Why  did  you  cap  them  that  way?  A  We  were 
told  to  remove  the  fixtures  and  cap  the  lines.  We  didn’t 
dig  into  the  floor  at  all. 

Q  Did  you  have  any  discussion  with  Mr.  Tendler 
about  your  capping  the  pipes?  A  It  seems  to  me  there 
was  something  came  up  about  that,  to  the  extent 
957  that  they  should  be  capped  up  under  the  floor;  and 
to  the  best  of  my  knowledge  the  remark  was  made 
that  it  would  be — 

Q  The  remark  was  made  by  whom?  A  By  me,  that 
it  would  necessitate  digging  into  the  tile  and  damaging 
the  tile  in  order  to  have  room  to  cap  those  lines  up  under 
the  floor;  and  that  I  was  told  by  Mr.  Tendler  not  to  do 
so,  because  he  wouldn’t  want  the  tile  repairs  to  have  to 
be  made. 

Q  Before  you  did  that  work  at  K  Street,  did  you  go 
over  the  work  wdth  Mr.  Jaffe,  to  indicate  the  type  of 
work  you  vrould  have  to  be  doing?  A  Yes. 

Q  And  you  made  estimates  on  the  basis  of  that  work? 
A  That  is  right. 

Q  In  calculating  the  work  you  were  going  to  do,  what 
did  you  determine  at  that  time — and  this  is  before  you 
did  the  work — as  to  how  you  were  going  to  cap  these 
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pipes?  A  Well,  I  don’t  know  as  any  definite  arrange¬ 
ments  were  made.  As  we  went  through  these  bathrooms 
I  was  told  to  figure  on  disconnecting  these  fixtures  and 
capping  the  lines. 

•  •  •  • 

958  Q  Did  you  have  any  usual  practice  with  regard 
to  the  method  of  capping  pipes?  A  I  may  say 

this :  Regardless  of  whoever  gives  you  an  order  to  cap  a 
line,  the  standard  procedure  is  simply  to  take  the  pipe 
above  the  floor  out  and  cap  them  up  at  the  point  nearest 
to  the  floor. 

Q  Why  is  that?  A  I  mean,  unless  we  are  specifically 
told  to,  we  would  never  go  into  the  floor  and  remove  any 
pipes. 

Q  Why  not?  A  It  is  a  matter  of  going  into  more 
cost,  more  damage.  Normally  it  makes  no  difference  if 
your  pipes  are  at  the  floor  level,  especially  where  a 
building  is  used  for  an  office. 

Q  Let  me  ask  you  this  further  question:  Did  you 
issue  a  bill  for  the  work  you  did  at  that  job? 

959  A  Yes. 

Q  And  were  you  paid?  A  Yes. 

Q  Did  your  bill  cover  all  the  items  you  did?  A  No; 
my  bill  did  not. 

•  •  •  • 

Q  The  question  wus  whether  you  billed  and 

960  were  paid  for  everything  you  accomplished.  A 
No;  I  didn’t  bill  for  all  the  work  that  was  done. 

The  work  that  I  billed  for  was  paid  for,  by  Mr.  Jaffe. 
But  I  have  since  taken  this  up  with  Mr.  Jaffe,  a  month 
or  two  after  I  -was  paid  for  that  job.  In  February  of 

1946  I  received  payment,  on  February  10.  Well,  we  re¬ 

ceive  our  invoices  from  the  plumbing  supply  houses,  and 
in  some  of  the  supply  houses  we  will  get  our  invoices 
two  or  three  days  after  the  items  have  been  picked  up, 

and  in  other  cases  it  may  be  two  or  three  weeks,  or  at 

the  end  of  the  month,  before  we  get  an  invoice. 
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In  going  over  my  invoices  at  the  end  of  the  month, 
after  I  had  billed  the  job,  after  it  had  been  completed,  I 
came  across  an  item  for  four  toilet  bowls,  which  I  imme¬ 
diately  recalled  we  had  installed,  but  I  had  neglected  to 
bill  Jaffe  for. 

Q  Were  those  new  toilet  bowls?  A  New  toilet  bowls. 
Q  Had  you  had  a  bill  for  those  bowls,  what  would 
your  bill  have  been?  A  Forty  dollars  each  for  the  in¬ 
stallation,  and  all  necessary  work  in  connection  with  re¬ 
moving  the  old  bowls  and  whatever  was  necessary  to 
change  them.  It  would  have  been  $40  each.  I  took  this 
up  with  Mr.  Jaffe  to  see  if  I  couldn’t  get  paid  for  it, 
and  he  told  me  if  he  got  paid  for  the  job,  he  would 
961  pay  me. 

Q  In  other  words,  you  would  have  billed  an 
additional  $160  at  the  time,  had  you  realized  about  those 
bowls?  A  That  is  right. 

Q  And  that  would  have  been  your  bill  to  Mr.  Jaffe? 
A  Right. 

•  *  •  • 

969  Max  Tevdler, 

the  defendant,  having  been  previously  duly  sworn,  was 
examined  and  testified  further  as  follows: 

Direct  Examination 

BY  MR.  BERNSTEIN: 

Q  Mr.  Tendler,  I  hand  you  a  letter  dated  November 
27,  1945,  and  ask  you  if  you  can  identify  that.  A  Yes, 
I  can  identify  it. 

Q  What  is  that  letter?  A  It  is  a  letter  of  estimate 
given  by  W.  F.  and  E.  L.  Smith,  painters. 

Q  Given  to  you?  A  Yes. 

970  Q  On  the  date  indicated? — On  or  about  the 
date  indicated?  A  That  is  correct. 
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Q  Which  was  before  the  date  of  the  Jaffe  estimate? 
A  Yes. 

•  i  •  • 

972  Q  Mr.  Tendler,  in  connection  with  this  Smith 
estimate,  did  you  request  them  to  make  any  esti¬ 
mates  with  reference  to  wTork  on  blinds?  A  Yes. 

Q  And  did  they?  A  Yes. 

Q  And  what  did  the  estimate  say  in  that  respect? 
Will  you  read  the  item.  A  Well,  I  got  several  esti¬ 
mates  from  several  people,  one  of  which — 

Q  I  asked  you  what  that  estimate  said.  A  — pro¬ 
vided  that  the  blinds  were  to  be  well  dusted  and  fastened 
inside,  back  in  the  trough. 

Q  That  is  what  that  says.  That  is  what  it  says  with 
respect  to  the  blinds.  A  I  got  a  lot  of  estimates  from 
Mr.  Smith.  I  got  three — 

MR.  BERNSTEIN :  Will  the  Court  please  instruct  the 
witness  to  answer  the  question? 

973  THE  WITNESS:  And  from  other  painters, 
some  of  which  provided  for  painting  the  blinds  and 

others  which  provided  for  not. 

BY  MR.  BERNSTEIN: 

Q  This  estimate  does  not  provide  for  painting  blinds. 
It  says  dust  well  and  fasten  blinds  back  into  trough, 
doesn’t  it?  Isn’t  that  what  this  estimate  says?  A  Yes. 
Q  And  that  estimate  is  dated  December  4th?  A  Yes. 

•  •  •  • 

1006  MR.  BERNSTEIN:  Of  course,  there  are  sev¬ 
eral  things  in  defendant’s  No.  1  which  I  think,  if 
literally  taken,  go  a  little  bit  too  far.  For  example,  at 
the  last  part  of  the  very  first  sentence,  “and  in  support 
of  such  burden  have  relied  upon  the  report  of  the  Special 
Master  which  has  been  introduced  in  evidence.” 

Certainly  we  have  relied  upon  the  report,  but  not  ex¬ 
clusively.  I  think  we  have  relied  not  only  upon  the  re¬ 
port,  but  we  are  entitled  to  have  the  impression  the  jury 
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has  gained  by  both  the  examination  and  cross-examina¬ 
tion  of  witnesses  for  the  defense.  So  I  think  it  goes  a 
little  bit  beyond  that. 

Certainly  it  is  true  our  basic  case  rests  upon  the  Mas¬ 
ter’s  report,  but  I  think  that  is  the  farthest  you  can  say. 
“And  in  support  of  such  burden  have  relied  upon  the 
Report  of  the  Special  Master  which  has  been  introduced 
in  evidence” — the  implication  there  is  we  have  put  in 
the  Master’s  report  and  nothing  else.  We  have  done 
more  than  that.  We  have  relied  upon  what  is  put  in  by 
the  defense  and  our  cross-examination  of  the  defense  wit¬ 
nesses. 

•  •  •  • 

1016  MR.  BERNSTEIN :  I  think  we  can  simplify  it, 
Your  Honor.  My  number  7,  in  four  lines  says  there 

is  no  OPA  issue. 

THE  COURT:  That  certainly  would  simplify  it.  I 
would  like  to  simplify  it.  I  am  not  too  certain  in  my  own 
mind  about  that  issue.  As  I  get  it,  the  evidence  touching 
the  dispute  in  that  regard  is  this — and  I  am  not  too 
clear  what  the  situation  is : 

There  is  really  no  evidence  in  the  case  that  the  plain¬ 
tiffs  here  charged  more  for  the  items  of  work  here  than 
they  did  in  the  base  period.  There  is  contention,  how¬ 
ever,  that  the  work  they  did  charge  for  here  was 

1017  for  more  work  than  was  done.  Hence,  if  the  jury 
is  to  accept  that  contention  of  what  was  done, 

namely,  a  lesser  amount  of  work,  on  an  estimate  for  a 
greater  amount  of  work,  the  resultant  is  that  more  was 
charged  than  would  have  been  charged  in  the  base  period, 
because  they  used  that  basis  for  the  fixing  of  the  price, 
for  what  was  done. 

Isn’t  that  about  what  the  dispute  comes  to? 

MR.  BERNSTEIN :  That  is  what  I  understood,  and 
therefore  I  say  there  is  no  issue  for  the  jury,  for  this 
reason.  Your  Honor:  Let  us  segregate  the  two  group¬ 
ings,  painting  and  non-painting  items.  There  is  no  con- 
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tention  the  non-painting  items  were  not  performed.  So 
we  are  not  arguing  about  the  subcontracted  items,  but 
about  the  painting  only,  really. 

THE  COURT:  I  think  you  are  right  on  that. 

MR.  BERNSTEIN :  If  we  are  arguing  only  about  the 
painting,  the  defendant  was  billed  a  certain  amount. 

THE  COURT :  Yes. 

MR.  BERNSTEIN :  There  is  no  contention  ever  made 
that  in  the  bill  he  was  billed  for  specific  work,  but  for 
work  done. 

THE  COURT:  But  the  estimate  shows  what  items 
were  contemplated. 

MR.  BERNSTEIN :  But  it  is  conceded  by  the  defend¬ 
ant  certain  items  over  and  above  that  were  done. 
1018  There  is  no  evidence  before  the  jury  to  compare 
what  was  accomplished.  Let  us  take  the  defend¬ 
ant’s  own  story  and  assume  he  is  right  about  every  omis¬ 
sion  stated,  and  we  will  take  only  his  story  about  the  ad¬ 
ditions.  There  is  nothing  in  the  case  whatsoever  to  com¬ 
pare  that  job,  as  done,  as  the  defendant  says  it  was 
done,  to  a  comparable  job  in  the  base  period  to  get  a 
price. 

Forget  the  changes.  The  defendant  says  this,  this, 
and  this  was  not  done;  but  this  was  done  additional  to 
the  estimate.  There  is  nothing  in  the  entire  case  to 
compare  that,  as  the  defendant  testifies  to  it,  to  a  base 
period  job.  So  how  can  there  be  an  OPA  issue? 

THE  COURT:  As  I  said,  it  strikes  me,  if  it  is  to  be 
assumed,  arguendo  entirely — 

MR.  BERNSTEIN:  Yes. 

THE  COURT :  — if  it  is  to  be  assumed  that  the  basis 
of  estimation  here  was  the  same  as  that  utilized  during 
the  base  period — and  that  is  what  is  assumed,  and  they 
say  it  is  all  right  to  assume  it — and  a  certain  figure  is 
arrived  at  for  the  doing  of  certain  work,  then  assuming 
that  some  of  that  work  was  not  done,  but  that  same  price 
is  charged  for  it.  Then  it  is  not  an  illogical  inference 
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to  make  that  the  charge  is  greater  for  the  smaller  amount 
of  work  than  was  utilized  during  the  base  period. 

MB.  BERNSTEIN:  How  do  we  know  it  was  a 

1019  smaller  amount  of  work? 

THE  COIJBT:  I  don’t  know. 

MR.  BERNSTEIN:  But  I  am  trying  to  suggest  to 
Your  Honor  that  the  contention  was  made  by  the  de¬ 
fense,  and  the  defense  has  to  prove  the  contention.  The 
defense  has  no  evidence  whatsoever  to  show  the  align¬ 
ment  of  the  final  job  as  against  the  estimate.  They  have 
shown  omissions,  but  we  have  no  way  of  comparing. 
Even  the  final  price  made  is  upon  a  basis  of  judgment 
by  the  plaintiffs,  and  that  is  in  the  evidence,  that  what 
they  did  was  equivalent  to  what  they  estimated  and,  even 
though  different,  that  it  was  an  equivalent. 

THE  COURT:  That  is  right. 

MR.  BERNSTEIN:  What  have  we  to  show,  by  the 
defense,  which  is  an  estimate,  too,  when  they  send  the 
final  bill — what  have  we  to  show  by  the  defense  that  that 
method  of  wheels  clicking  around  in  the  plaintiff’s  head 
in  figuring  out  the  bill  was  different  than  what  was  done 
in  the  base  period?  We  haven’t  a  thing. 

We  have  testimony  about  omissions;  but  we  don’t  know 
whether  those  omissions  are  $1  or  $10,000.  There  is 
nothing  for  the  jury  as  to  whether  that  is  any  different 
than  what  existed  during  the  base  period.  It  would  be 
highly  speculative  for  the  jury  to  say  yes,  that  that  ends 
up  10  percent  higher  than  what  they  did  in  the  base 

1020  period;  for  even  in  the  base  period  we  can  assume 
they  would  estimate  a  job  and  there  would  be  dif¬ 
ferences  and  you  would  take  a  figure  when  you  got 
through. 

The  whole  system  of  OPA  regulations  is  a  comparison 
structure,  comparing  now  as  against  then;  and  in  the  final 
bill,  there  is  no  way  to  compare  now  as  against  then. 
The  bill  rendered  was  not  to  cover  work  in  the  estimate, 
but  what  they  accomplished.  There  is  no  way  to  compare 
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it;  I  think  it  would  leave  the  jury  in  a  realm  of  complete 
speculation. 

And  let  us  carry  it  to  the  next  point.  Suppose  the  jury 
would  find  there  is  some  difference,  what  would  they  use 
as  the  measure  of  reduction?  There  isn’t  a  figure  by  the 
defense  as  to  what  the  dollar  differential  is.  Is  the  jury 
to  speculate  it  is  20  percent,  5  percent,  10  percent,  30 
percent?  They  would  have  to  engage  in  a  guessing  game. 

•  •  •  • 

1042  THE  COURT :  I  think  this  OPA  business  is  far 
too  nebulous.  I  don’t  think  it  matters  practically 

on  the  K  Street  property,  under  the  view  I  take  of  it. 
But  even  there,  I  don’t  think  the  burden  is  on  the  plain¬ 
tiffs  to  establish  what  the  defendant  insists  it  was  the 
burden  upon  them  to  do.  I  don’t  think  it  would  make 
any  difference  in  the  end  result.  On  the  Underwood 
Street  property,  I  think  it  might  conceivably  make  a  dif¬ 
ference,  if  there  was  a  violation.  But  I  don’t  think  the 
burden  is  on  the  plaintiffs  to  show  that,  and  I  don’t  think 
the  defendant  has  made  such  a  showing. 

I  am  going  to  grant  the — 

1043  MR.  BERNSTEIN:  It  would  be  my  number  7, 
Your  Honor,  and  reject  the  4,  5,  and  6,  I  take  it, 

Your  Honor? 

THE  COURT:  That  is  right.  I  am  going  to  grant 
the  number  7.  I  deny  number  4. 

MR.  BERNSTEIN :  And  5  and  6,  too,  Your  Honor? 
THE  COURT:  I  am  going  to.  I  will  deny  5.  I  will 
deny  6.  I  will  grant  7. 

MR.  BERNSTEIN:  Before  we  proceed  to  number  8, 
Your  Honor,  I  assume — 

THE  COURT:  Wait  a  minute.  I  have  some  more 
here.  I  am  going  to  deny  Defendant’s  No.  2.  I  deny 
Defendant’s  No.  3.  I  deny  Defendant’s  No.  4. 

MR.  EDGERTON:  Number  4  and  number  8,  if  Your 
Honor  please,  state  our  position  as  well  as  I  can  state 
it  with  relation  to  the  OPA  matter.  Number  4  and  num¬ 
ber  8  are  our  contentions  in  that  respect. 
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THE  COURT:  4  and  8  are  what? 

MR.  EDGERTON:  That  is  the  substance  of  our  con¬ 
tentions  on  the  OPA. 

THE  COURT :  Well,  I  am  denying  it. 

•  •  •  • 

1044  MR.  BERNSTEIN:  I  think  the  defendant  will 
probably  concede  now,  Your  Honor,  if  the  entire 
OPA  is  out  of  the  case,  there  is  no  place  for  the  inter¬ 
rogatories. 

MR.  EDGERTON:  That  is  true,  Your  Honor. 

•  •  •  • 

THE  COURT:  I  don’t  think  it  is  too  clear,  though, 

because  while  the  issue  seemed  to  have  been  between  the 
so-called  fixed-price  or  cost-plus,  as  a  matter  of  fact  it  is 
pretty  well  conceded  that  what  was  done  was  quantum 
meruit 

•  •  •  • 

1049  THE  COURT:  All  right;  granted — Plaintiffs* 

No.  8. 

Plaintiffs  *  9  is  all  right  in  a  certain  setting,  but  I  am 
not  sure  that,  as  worded,  it  is  proper — “if  there  were 
no  fixed  contractual  arrangements  between  the  parties 
on  a  cost-plus  basis* * — 

I  don*t  see  that  that  would  be  correct. 

MR.  BERNSTEIN:  Suppose  we  knock  out  the  word 
“even,**  so  that  it  would  be  “if  they  find.** 

THE  COURT :  I  think  that  is  better. 

Do  you  find  fault  with  that,  Mr.  Edgerton? 

MR.  EDGERTON:  I  don’t  believe  so,  Your  Honor — 
that  is,  if  we  can’t  agree  on  what  type  of  contract  they 
took.  That  was  the  process  the  Master  took.  He  knocked 
both  theories  out 

•  •  •  • 

1050  MR.  EDGERTON:  I  have  the  same  objection 
to  it  that  Mr.  Bernstein  had  to  my  number  1,  that 

it  is  slanted  so  that — it  says  the  same  thing  we  said  in 


250 


number  1,  but  in  such  a  different  way  that  the  emphasis 
is  wrong  as  far  as  the  defendant  is  concerned. 

THE  COURT:  Let  us  see  if  we  can  relieve  the  em¬ 
phasis. 

MR.  BERNSTEIN:  Of  course  the  thing  is  there  was 
no  contradictory  evidence  and  they  should  take  the  Mas¬ 
ter’s  report.  I  can’t  see  the  standard,  if  you  once  de¬ 
part  from  the  report. 

THE  COURT:  As  a  matter  of  fact,  they  must  accept 
the  findings  of  the  Special  Master  if  there  is  no  contra¬ 
dictory  evidence. 

MR.  BERNSTEIN :  In  other  wx>rds,  you  would  change 
“may”  to  “must”? 

THE  COURT:  No;  I  am  just  thinking  through  the 
objection.  Instead  of  being  slanted — and  of  course  that 
is  the  law — if  there  is  no  evidence  to  overcome  the  Mas¬ 
ter’s  report,  it  must  be  taken. 

MR.  EDGERTON:  That  is  what  we  said  in  the  first 
instructions  we  had  here.  This  is  simply  telling  the  jury 
that  unless  there  is  some  evidence  in  the  case  showing 
that  it  is  different  than  the  Master’s  findings,  that  is  the 
verdict  you  must  return. 

THE  COURT:  No;  that  is  after  it  gets  past 
1051  this  point.  If  they  find  for  you  that  there  was  a 
cost-plus  basis.  They  wouldn’t  reach  this  problem. 
They  would  reach  another,  but  not  this. 

MR.  BERNSTEIN:  May  I  suggest  this,  to  take  the 
sting  out  of  it? — 

“The  jury  are  instructed  that  in  arriving  at  the  rea¬ 
sonable  value  of  the  work,  labor  and  materials  furnished 
by  plaintiffs  to  defendant,  they  must  accept  the  findings 
of  the  Special  Master  if  no  contradictory  evidence  with 
respect  thereto  is  found” — period — 

The  “may”  to  “must,”  and  putting  a  period  after 
the  word  “found.” 

THE  COURT:  I  don’t  think  that  is  being  fair  to 
the  defendant. 
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MB.  BERNSTEIN :  I  thought  I  was  being  fair  to  him. 

THE  COURT:  The  implication  is,  if  there  is  con¬ 
tradictory  evidence,  they  don’t.  It  is  whether  or  not  the 
contradictory  evidence  overcomes  the  Master’s  report. 

MR.  BERNSTEIN:  May  I  have  the  “may”  changed 
to  “must,”  anyway,  in  the  third  line? 

THE  COURT:  Why  don’t  we  put  it  this  way? — 

“The  jury  are  instructed  that  in  arriving  at  the  rea¬ 
sonable  value  of  the  work,  labor  and  materials  furnished 
by  plaintiffs  to  defendant,  they  should  consider  the 
1052  findings  of  the  Special  Master  and  any  contradic¬ 
tory  evidence  with  respect  thereto,  if  any.” 

MR.  BERNSTEIN:  No  objection. 

THE  COURT:  That  really  makes  it  completely  neu¬ 
tral. 

MR.  TENDLER:  I  think  that  “if  any”  always  raises 
a  question. 

THE  COURT:  Just  say  “and  any,”  then. 

MR.  TENDLER:  That  is  all  right. 

THE  COURT:  “They  shall  consider  the  findings  of 
the  Special  Master  and  any  contradictory  evidence  with 
respect  thereto.” 

MR.  BERNSTEIN :  Without  burdening  the  Court  fur¬ 
ther,  for  the  purposes  of  moving  along,  may  I  just  take 
an  exception  there? 

THE  COURT :  I  will  allow  you  an  exception.  I  think 
I  will  leave  part  of  it  in  there,  though — “It  is  a  matter 
if  or  the  jury’s  consideration  which  evidence  they  accept.” 
I  will  leave  that  in.  Granted  as  amended. 

•  •  •  • 

1065  THE  COURT:  Let  us  add  that,  “Whether  in¬ 
terest  is  to  be  awarded  is  a  matter  of  determina- 

1066  tion  by  the  jury  in  the  light  of  all  the  circum¬ 
stances  of  the  case.” 

MR.  BERNSTEIN:  And  then  say,  “If  interest  is  in¬ 
cluded,  it  should  be  at  the  rate  of  six  per  cent,  which  is 
the  prevailing  rate.” 
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MR.  TENDLER:  Don’t  yon  think,  if  Your  Honor 
please,  in  order  to  be  entirely  fair  about  this  interest 
business,  if  the  jury  finds  any  money  due  me,  in  return 
for  what  was  paid  on  the  Underwood  Street  job,  that  it 
should  be — 

THE  COURT:  Fixed  and  with  interest? 

MR.  TENDLER:  That  this  thing  should  be  permitted 
to  work  both  ways. 

•  •  •  • 

1069  David  L.  Stem, 

called  as  a  witness  in  rebuttal  by  counsel  for  plaintiffs, 
and  being  first  duly  sworn,  w^as  examined  and  testified  as 
follows : 

Direct  Examination 

BY  MR.  BERNSTEIN: 

Q  What  is  your  name?  A  David  L.  Stern. 

Q  And  your  business?  A  Architect  and  builder. 

Q  What  buildings  in  this  town  have  you  built?  A  I 
am  completing  one  now,  Adams  Terrace,  a  $1,750,000  job, 
and  I  have  done  several  apartments  comparable  to  that. 
I  built  the  Shirlington  Shopping  Center,  about  a  five-mil- 
lion-dollar  job. 

Q  And  that  is  your  regular  business,  contracting  and 
building  these  buildings?  A  That  is  right. 

Q  Mr.  Stem,  do  you  know  the  defendant  in  this  case, 
Max  Tendler?  A  I  do. 

Q  Did  you  ever  have  occasion  to  visit  his  home  on 
Underwood  Street?  A  I  did. 

1070  Q  When?  A  About  five  years  ago. 

Q  Do  you  recall  what  the  occasion  was  for  your 
visit?  A  It  vras  on  invitation  to  come  there  to  dinner. 

Q  Had  you  ever  been  to  his  home  for  dinner  before? 
A  No. 

Q  Had  he  ever  been  to  your  home  for  dinner?  A  No. 
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Q  When  you  were  invited  to  dinner  that  night,  did 
any  occasion  arise  for  your  looking  at  the  interior  of 
that  house?  A  Do  you  want  me  to  answer  that  yes  or 
no? — Yes. 

Q  And  what  was  that  occasion?  A  Mr.  Tendler  asked 
me  to  look  around  the  house  and  see  what  I  thought  of 
the  painting,  and  I  told  him  at  that  time  I  knew  who  did 
the  painting,  and  he  was  a  friend  of  mine  and  I  didn’t 
like  to  discuss  it  on  a  social  visit;  and  I  didn’t  make  any 
comment  on  it. 

Q  Did  you  arrive  at  any  conclusion  in  your  own  mind 
as  to  the  quality  of  that  painting  job,  from  your  obser¬ 
vations?  A  Yes,  I  did. 

MR.  TENDLER:  I  think  we  should  inquire  if  the  wit¬ 
ness  inspected  it  and  to  what  extent  he  inspected  it. 

BY  MR.  BERNSTEIN: 

Q  Did  you  look  at  the  job?  A  As  I  recall,  Mr. 
Tendler  took  me  to  the  top  floor,  the  third  floor,  I 

1071  believe,  and  called  my  attention  to  the  painting,  and 
he  took  me  downstairs ;  and  I  didn’t  look  at  it  as  I 

would  if  making  a  thorough  inspection,  but  looked  at  it 
generally. 

Q  And  what  are  your  views  on  that  job?  A  I  think, 
and  I  thought  at  that  time,  it  was  a  very  good  job.  I 
saw  nothing  wrong  with  it 

MR.  BERNSTEIN :  No  further  questions. 

Cross  Examination 

BY  MR.  TENDLER: 

•  •  •  • 

Q  Did  I  point  out  to  you  any  blisters  in  the  bath¬ 
room?  A  Not  that  I  recall. 

Q  Did  I  point  out  to  you  any  places  where  peeled 
paint  had  not  been  scraped  off  and  painted  over?  A 
No;  I  answered  the  question,  I  thought  it  was  a 

1072  first-class  job;  and  I  think  I  would  have  remem¬ 
bered  that  had  you  said  that  to  me. 
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Q  You  stated  I  pointed  out  certain  defects  to  you? 
A  No,  you  didn’t;  you  asked  me  to  look  at  the  place 
generally,  which  I  did.  I  didn’t  make  an  inspection  at  all. 
I  did  not  go  into  any  inspection  at  all. 

Q  You  didn’t  inspect  it  at  all  for  the  purpose  of  de¬ 
termining  whether  it  was  a  good  job  or  not?  A  You 
asked  me  to  look  at  it,  which  I  did. 

Q  When  you  said  it  looked  like  a  good  job,  you  mean 
it  looked  nice?  A  No;  I  know  a  good  job  when  I  see 
one,  and  I  think  I  am  qualified  to  pass  on  a  job. 

Q  What  did  you  look  at?  A  I  looked  at  the  general 
painting. 

•  •  •  • 

1075  After  Recess 

(The  jury  not  in  the  courtroom:) 

MB.  BERNSTEIN:  Your  Honor,  it  is  my  under¬ 
standing  with  Mr.  Edgerton  that  wTe  are  in  complete 
agreement  with  that  interest  instruction  as  revised,  with 
one  exception,  that  we  may  have  some  comment  on  the 
six  per  cent  rate. 

THE  COURT:  All  right.  Let  me  read  this  and  then 
maybe  I  can  understand  it  a  little  bit  better. 

Wiat  is  it,  Mr.  Edgerton? 

MR.  EDGERTON:  The  problem  seems  to  be  whether 
or  not  the  rate  is  six  per  cent  or  whether  or  not  it  is 
the  prevailing  rate,  which  might  be  a  question  of  fact. 

THE  COURT:  Is  there  any  substantial  dispute? 

MR.  EDGERTON:  Mr.  Tendler  raises  the  question 
whether  six  per  cent  is  the  proper  rate  of  interest. 

THE  COURT:  If  there  is  any  question  about  it,  I 
will  take  evidence.  But  if  there  isn’t  any  point  in  taking 
evidence,  let  us  not  struggle  with  it 

You  don’t  think  six  per  cent  is  the  prevailing  rate? 

MR.  TENDLER:  I  pay  4 y2,  Your  Honor,  and  my 
banker  isn’t  giving  me  any  preferred  rate.  I  don’t  know 
what  Mr.  Jaffe  pays.  Can  we  agree  on  4y2l 
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MB.  BERNSTEIN:  Certainly  not. 

THE  COURT:  I  thought  it  was  understood  that  six 
per  cent  would  be  the  acceptable  rate  if  interest  is 
1076  to  be  allowed;  that  the  only  dispute  was  whether 
or  not  this  ceiling  rate  of  eight  per  cent  could  come 
into  the  picture — and  I  don’t  think  it  can. 

MR.  BERNSTEIN:  I  have  withdrawn  that. 

THE  COURT :  Yes,  I  know  you  have,  and  that  is  why 
I  thought  we  had  settled  the  rate  at  six.  If  there  is 
evidence  to  come  in,  I  will  have  to  hear  evidence. 

MR.  TENDLER:  I  would  have  to  bring  all  my  notes 
up  here  and  show  what  the  rate  is. 

MR.  BERNSTEIN :  Your  notes  would  not  be  evidence. 
MR.  TENDLER:  I  will  withdraw  the  objection,  then. 

•  •  •  • 

1161  Is  there  any  instruction  the  Court  has  not  given 
that  counsel  for  either  party  thinks  should  be 

given,  other  than  those  I  have  already  ruled  on? 

MR.  EDGERTON:  May  we  come  to  the  bench? 

THE  COURT:  Yes. 

(At  the  bench:) 

MR.  EDGERTON :  In  the  closing  argument  yesterday, 
if  Your  Honor  please,  I  completely  overlooked  the  man¬ 
ner  in  which  they  should  handle  the  Underwood  Street 
job  as  compared  with  the  K  Street  job.  I  mean, 

1162  telling  them  that  they  should  determine  the  rea¬ 
sonable  value  of  both  jobs,  and  then  allow  Mr. 

Tendler  a  credit  for  the  amount  he  has  paid  on  that 
work.  I  neglected  to  tell  them  about  that. 

THE  COURT:  You  should  have  spoken  about  that 
before  I  gave  my  charge,  don’t  you  think? 

MR.  BERNSTEIN:  I  think  it  would  unduly  weight 
it  to  do  it  at  this  point. 

MR.  EDGERTON:  I  just  thought  if  Your  Honor 
could  tell  them. 

THE  COURT :  How  would  it  be  to  do  this,  to  say  that 
I  have  been  asked  to  state  that  the  contention  of  the 
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defendant  is  that  if  they  find  there  has  been  an  overpay¬ 
ment  on  the  Underwood  Street  job,  that  that  should  be 
credited  on  anything  the  jury  may  find  is  due  the  plain¬ 
tiffs  on  the  K  Street  job? 

MR  EDGERTON :  Yes,  sir. 

MR.  BERNSTEIN:  I  take  exception  to  the  charge 
that  the  jury  can  find  for  the  defendant,  the  OPA  being 
out.  So  that  under  no  circumstances  could  they  find  for 
the  defendant. 

THE  COURT:  I  think  probably  that  is  so;  but  I 
don’t  think  I  will  give  them  that  instruction. 

MR.  BERNSTEIN:  All  right,  sir. 

MR.  TENDLER:  May  I  make  the  suggestion  that 
something  should  be  said  to  the  jury  as  to  when  facts 
appear  to  be  altogether  within  the  knowledge  of  one  of 
the  parties? 

THE  COURT:  No;  I  am  not  going  to  give 

1163  that.  That  is  for  argument  before  the  jury  on 
credibility.  I  think  I  have  given  all  the  law  re¬ 
quired  to  be  given  on  the  credibility  of  witnesses. 

MR.  TENDLER:  How  about  the  endorsement  on  the 
check? 

THE  COURT:  That  is  part  of  the  evidence. 

MR.  TENDLER:  You  don’t  consider  it  is  evidence — 
THE  COURT :  It  is  evidence. 

MR.  TENDLER:  — by  calling  attention  to  it? 

THE  COURT:  I  am  not  going  to  particularize  it. 

•  •  •  • 

1164  The  jury  may  have  such  exhibits  as  have  been 
put  in  evidence;  and  they  should  have  the  findings 

of  the  master,  because  that  is  evidence. 

•  •  •  • 
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Filed  Apr  2  1951  Harry  M.  Hall,  Clerk 
Exhibits  at  the  Trial  in  the  District  Court 
Pltfs.  Exhibit  No.  1 
Defts.  Exhibit  No.  1 
COPT 

Painting  -  Papering  -  Decorating 
House  Repairs  -  Venetian  Blinds 
Jaffe  New  York  Decorating  Co. 

911  13th  Street  N.  W.  -  Washington  5,  D.  C. 

Phone :  Metropolitan  2460 

December  6,  1945 

Mr.  Max  Tendler 
1705  K  St,  N.  W. 

Washington,  D.  C. 

Dear  Sir: — 

We  hereby  agree  to  do  the  following  work  at  building 
No.  1703  K  St,  N.  W. 

CARPENTRY: 

Fourth  Floor: 

Remove  partition  between  two  large  closets  and  remove 
all  cabinets,  shelves  or  other  necessary  equipment  to  make 
an  office  in  this  location.  Patch  floor,  plaster  and  base 
where  necessary. 

Third  Floor: 

Same  as  specified  for  fourth  floor. 

Also,  cut  one  door  from  hall  to  bathroom  and  cover 
the  bathroom  tile  walls  with  masonite  board  on  all  four 
sides.  The  top  of  the  masonite  will  be  finished  with  a 
small  rail  and  molding. 
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Second  Floor: 

Cover  the  existing  tile  in  the  bathroom  with  masonite 
board,  same  as  specified  for  the  third  floor.  Also,  cut  one 
door  to  the  hall  as  access  to  this  room.  Remove  dumb¬ 
waiter.  Patch  floor,  base  and  plaster  where  necessary. 
Remove  all  shelving  or  cabinets  in  pantry. 

First  Floor: 

Remove  all  shelves  and  cabinets  from  pantry  and  kit¬ 
chen.  Also,  remove  old  stove  hood.  Remove  concrete 
hearth  in  the  stove  location  and  patch  with  wood.  Remove 
small  block  of  concrete  on  floor  in  northwest  corner  of 
kitchen.  Remove  all  old  shelving  in  small  center  room 
and  patch  base. 

Furnish  and  install  three  wainscot  doors  in  openings  in 
basement  the  same  as  the  one  found  in  place. 

This  work  to  be  done  for  the  sum  of  SIX  HUNDRED 
TWENTY  FOUR  DOLLARS  ($624.00). 

PLUMBING: 

4"  FI.  Rear  Bathroom — remove  leg  tub,  waste  pipes  and 
water  pipes  and  cap  up;  Remove  old  basin;  Install  two 
new  basins;  Install  one  new  toilet. 

3"  FI.  Rear  Bathroom - Remove  Bidet;  Remove  tub; 

Install  urinal;  Install  two  new  basins;  Install  new  toilet 
complete. 

3"  FI.  Bathroom — Remove  all  fixtures ;  Remove  two  brass 
cleanouts  in  floor;  Cap  off  all  waste  and  water  pipes. 

1"  FI.  Men’s  Room — Remove  tub;  Install  new  toilet 
seat;  Remove  old  basin;  Install  new  basin. 

This  work  to  be  done  for  the  sum  of  FIVE  HUNDRED 
FIFTY  FIVE  DOLLARS  ($555.00). 

PAINTING ,  ETC. 

FRONT  MAIN  HALL  &  STAIRWAYS: 

4"  FI.  down  to  3"  Floor — 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  two  coats. 


Woodwork  to  be  painted,  one  coat. 

3"  FI.  down  to  2"  Floor — 

Remove  brocade,  then  Ceiling,  Sidewalls  and  Cornice 
to  be  painted,  three  coats. 

Woodwork  and  Base  to  be  painted,  one  coat. 

2"  FI.  down  to  1"  Floor — 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats; 

brocade  to  be  removed. 

Woodwork  and  Base  to  be  painted,  one  coat. 

1"  FL.  ENTRANCE  HALL: 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  two  coats. 
Woodwork  and  Base  to  be  painted,  one  coat. 
Balustrade  sides  and  edges  of  steps  of  above  stairway 
to  be  painted,  one  coat. 

Elevator  Cage  to  be  painted,  two  coats. 

Front  facing  of  Elevator  Shaft — plaster,  doors  and  sash, 
to  be  painted,  one  coat 

REAR  STAIRWAY,  4"  Floor  down  to  and  including  1" 
Floor: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

Three  Utility  Closets  to  be  painted,  two  coats. 

Metal  grill  around  elevator  cage  to  be  painted,  one  coat, 
black ;  balustrade  around  elevator  cage  to  be  var¬ 
nished. 

4"  FL.  FRONT  EAST  ROOM: 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  FRONT  BATHROOM  (Small  Office): 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  FRONT  WEST  ROOM : 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 


260 


4"  FL.  TWO  CENTER  CLOSETS  (to  be  converted  into 
Office) : 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  and  Sidewalls  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  WEST  ROOM: 

Ceiling  and  Sidevralls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  WEST  CENTER  ROOM: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  TOILET: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  EAST  CENTER  ROOM : 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  EAST  ROOM: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

4"  FL.  REAR  PASSAGE  HALL: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Wood-work  to  be  painted,  one  coat. 

Two  Closets  to  be  painted,  two  coats. 

4"  FL.  CENTER  HALL: 

Tapestry  to  be  removed,  then  Ceiling,  Sidewalls  and 
Cornice  to  be  painted,  three  coats. 

Woodwork  to  be  painted,  one  coat. 

3"  FL.  FRONT  EAST  ROOM: 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  (not  including  shutters)  to  be  painted,  one 
coat. 

3"  FL.  FRONT  BATHROOM  (New  Office) : 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

3"  FL.  FRONT  WEST  ROOM: 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 
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3"  FL.  THREE  CENTER  CLOSETS  (to  be  converted 
into  Office) : 

Ceiling  and  Sidewalls  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

3"  FL.  REAR  WEST  ROOM : 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

3"  FL.  REAR  TOILET: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

3"  FL.  REAR  EAST  ROOM: 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

3"  FL.  CENTER  HALLROOM: 

Tapestry  to  be  removed,  then  Ceiling,  Sidewalls  and 
Cornice  to  be  painted,  three  coats. 

Woodwork  to  be  painted,  one  coat. 

2"  FL.  FRONT  EAST  ROOM: 

Tapestry  to  be  removed;  Ceiling,  Cornice  and  Woodwork 
to  be  painted,  three  coats. 

Woodwork  and  Bookcases  to  be  painted,  one  coat. 

2"  FL.  LARGE  FRONT  WEST  ROOM: 

Gold  brocaded  Sanitas  to  be  washed. 

Light  painted  walls,  in  and  outside  of  panels,  to  be 
painted  one  coat,  (Not  including  gold). 

Light  Woodwork  only,  not  including  gold,  to  be  painted, 
one  coat. 

The  above  does  not  include  any  work  on  the  ceiling. 

2"  FL.  LARGE  REAR  ROOM: 

Brocade  walls  to  be  dry-cleaned. 

Woodwork  and  wainscoting  to  be  washed  with  solvent, 
then  flat  varnished,  one  coat. 

2"  FL.  REAR  WEST  SMALL  ROOM: 

Ceiling  and  Sidewalls  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

The  above  does  not  include  any  work  on  the  ceiling. 
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1"  FL.  FRONT  EAST  ROOM: 

Sidewalls  only  to  be  painted,  two  coats. 

Woodwork  and  base  (not  including  shutters)  to  be 
painted,  one  coat. 

1"  FL.  FRONT  WEST  ROOM: 

Ceiling  and  Sidewalls  to  be  scraped. 

Ceiling,  Sidewalls  and  Cornice  to  be  painted,  three  coats. 
Woodwork  to  be  painted,  one  coat. 

1"  FL.  CLOTHES  CLOSET: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

1"  FL.  CENTER  WEST  ROOM: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

Closet  to  be  painted,  two  coats. 

1"  FL.  CENTER  ROOM  &  PASSAGE: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

Closet  to  be  painted,  two  coats. 

1"  FL.  LADIES  TOILET: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

1"  FL.  MEN’S  TOILET: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

1"  FL.  WEST  ROOM  (next  to  Rear  Room) : 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

1"  FL.  EAST  ROOM  (Next  to  Rear  Room) : 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

1"  FL.  PASSAGE  HALL: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 

Closet  to  be  painted,  two  coats. 

1"  FL.  REAR  EAST  ROOM: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 
Woodwork  to  be  painted,  one  coat. 
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1"  FL.  REAR  WEST  ROOM  &  STAIRWAY  UP  TO 
2"  FL.: 

Ceiling  and  Sidewalls  to  be  painted,  two  coats. 

Woodwork  to  be  painted,  one  coat. 

It  is  understood  the  shutters  on  front  of  building  will 
be  nailed  back. 

This  work  to  be  done  for  the  sum  of  FOUR  THOUSAND, 
THREE  HUNDRED  EIGHTY  EIGHT  DOLLARS 
($4,388.00). 

Floors  of  4"  FI.  Front  Bathroom  and  3"  FI.  Front 
Bathroom,  which  are  to  be  converted  into  offices,  to  be 
covered  with  standard  grade  linoleum;  for  the  sum  of 
SIXTY  DOLLARS  ($60.00). 

The  above  estimate  does  not  include  any  plaster  repair 
which  will  be  charged  for  according  to  the  amount  neces¬ 
sary. 


SUMMARY 


Carpentry  work . 

.Plumbing  work  . 

Painting,  etc . 

Linoleum  . 

. $  624.00 

.  555.00 

.  4388.00 

.  60.00 

$5627.00 

We  trust  the  above  will  meet  with  your  approval,  and 
we  may  be  favored  with  your  valued  order. 

Respectfully  submitted, 

JAFFE  -  NEW  YORK 
DECORATING  COMPANY 
BY: 


HRJ/as 
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Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No.  2 
Defts.  Exhibit  No.  2 
COPY 

Painting  -  Papering  -  Decorating 
House  Repairs  -  Venetian  Blinds 
Jaffe  New  York  Decorating  Co. 

911  13th  Street  N.  W.  -  Washington  5,  D.  C. 

Phone :  MEtropolitan  2460 

February  28,  1946 

Mr.  Max  Tendler 
1703  K  St.,  N.  W. 

Interior  scraping  and  painting,  etc.,  as  per  esti¬ 
mate  .  4388.00 

4"  FI.  Rear  Room — removed  leg  tub,  pipes,  etc., 
and  plugged  lines ;  removed  high  flush  tank  and 
replaced  with  low  tank ;  installed  new  toilet  seat.  50.00 
4"  FI.  Front  Room — removed  leg  tub,  pipes,  etc., 
and  plugged  lines ;  removed  high  flush  tank  and 
replaced  with  low  tank;  installed  new  toilet  seat.  50.00 
3"  FI.  Front  Room — removed  leg  tub,  pipes,  etc., 
and  plugged  lines ;  removed  high  flush  tank  and 
replaced  with  low  tank ;  installed  new  toilet  seat.  50.00 
3"  FI.  Rear  Room — removed  bidet;  removed  leg 
tub  and  plugged  lines;  removed  marble  top  ba¬ 
sin  ;  removed  high  flush  tank ;  installed  two  uri¬ 
nals  and  two  basins ;  installed  new  low  flush  tank 
and  new  toilet  seat.  277.00 

1"  FI.  Bathroom — removed  all  fixtures,  piping  in 
walls  and  plugged  up  outlets.  36.00 

1"  FI.  Ladies  Room — reconnected  radiator  and  in¬ 
stalled  new  steam  valve. 


6.00 
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Disconnected  4"  flanged  union  on  top  of  steam 
boiler  and  replaced  gasket.  18.00 

Repaired  leaky  valves  on  5  steam  radiators  and 
disconnected  old  outlets  from  gas  lines  (main 
branch  lines)  and  plugged  same.  Replaced  pipe 
under  rear  unexcavated  portion  of  building  to 
prepare  for  setting  of  meter  by  Gas  Company.  56.38 
Cut  into  wall  on  3rd  floor  and  ceiling  of  same  to 
locate  leak  on  bend  of  toilet  waste  on  3rd  floor; 
dug  up  tile  on  4th  floor  and  replaced  same.  Re¬ 
paired  leak  on  stack  in  basement  and  on  steam 


coil  in  basement.  88.39 

Secured  smoke  pipe  over  2nd  floor  chimney  to  flue.  6.00 
Repaired  plaster  thruout.  164.00 

Repaired  tile  floor  in  4th  floor  Bathroom.  26.00 

Repaired  tile  in  all  bathrooms.  60.00 

Wood  floors  thruout  sanded  and  refinished.  926.86 

Front  Stairway,  1st  to  2nd  floor — treads  and  risers 
— 2nd  floor  to  top — treads  only — removed  car¬ 
pets  and  steel  strips  and  sanded  and  refinished 
same.  150.00 

Rear  Stairway — cleaned  and  varnish  stained.  68.00 

Repaired  and  fit  21  locks  and  furnished  two  keys  to 
each;  furnished  and  installed  three  Yale  locks.  98.50 

Repaired  linoleum  floor.  6.00 

Removed  partitions  in  north  rooms,  top  floor, 
patched  base  floor  and  trim;  installed  partition 
and  old  door  to  back  office  top  floor.  118.00 

Installed  all  missing  old  doors  in  stairs  and  hall; 

removed  cabinets  in  hall  top  floor.  59.00 

Built  partition  in  two  openings  at  top  of  steps  on 
2nd  floor  witth  hardware,  plaster  board,  doors 
and  woodwork.  228.00 

Built  partition  in  passage  to  rear  room  from  front 
section.  175.00 

Removed  damaged  floor  in  old  kitchen  and  replaced 
with  new;  removed  old  hood;  removed  partition 
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around  bath  on  1st  floor;  removed  old  tile  and 
replaced  with  wood  floor.  113.00 

Removed  sections  of  old  cabinets  in  rear  room  1st 
and  2nd  floors ;  floored  over  dumb  waiter  shaft.  41.00 

Built  partition  of  cinder  block  across  basement  to 
close  off  boiler  room,  plaster  ceiling  of  boiler 
room.  288.00 

Installed  fireproof  door  to  boiler  room  from  hall 
and  coal  room,  and  built  partition  at  side  of 
doors.  43.00 

Installed  sash  cords  and  chains  and  adjusted  doors 
as  directed.  145.00 

Changed  doors  in  hall  to  swing  in  rooms  as  di¬ 
rected.  43.00 

Tightened  newal  posts  and  rails  in  main  stairway, 
and  placed  wood  panelling  to  wall  on  1st  floor.  13.50 

Installed  coil  springs  on  doors  to  back  stairs.  10.00 

Patched  floor  where  damaged  by  plumber.  25.00 

Hauled  trash.  60.00 


7886.63 

Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 

Defts.  Exhibit  Iden.  No.  1 

Defts.  Exhibit  No.  3 

MAX  TENDLER 
Counselor  at  Law 
Telephone  Republic  7766 
1703  K  Street  N.  W. 

Washington,  D.  C. 

March  11,  1946 

jaffe  -  New  York  Decorating  Co. 

911  -  13th  Street  Northwest 
Washington  5,  D.  C. 
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Attention:  Mr.  Harry  R.  Jaffe 

Dear  Harrv: 

I  have  received  your  bill  for  the  work  done  at  1703  K 
Street  Northwest.-  The  amount  that  you  charge  is  en¬ 
tirely  out  of  line  with  the  value  of  the  work,  and  is 
contrary  to  our  agreement. 

It  was  distinctly  understood  that  the  estimate  that  you 
gave  would  be  an  outside  price,  but  that  you  would  work 
on  a  time  and  material  basis  plus  25%  for  overhead  and 
profit. 


Accordingly,  I  would  appreciate  it  if  you  will  deliver 
to  me  immediately  a  copy  of  your  records  of  costs  in 
connection  with  the  job. 


MT:k 


Very  truly  yours, 

/s/  Max  Tendler 
Max  Tendler 


Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 

Defts.  Exhibit  Iden.  No.  12 

Defts.  Exhibit  No.  4 

Painting  -  Papering  -  Decorating 
House  Repairs  -  Venetian  Blinds 
Jaffe  New  York  Decorating  Co. 

911  13th  Street  N.  W.  -  Washington  5,  D.  C. 
Phone :  MEtropolitan  2460 

March  4,  1946 

Mr.  Max  Tendler 
1703  K  St.,  N.  W. 

Washington,  D.  C. 
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Dear  Sir: — 

In  accordance  with  verbal  agreement,  we  are  proceed¬ 
ing  with  the  following  work  at  house  No.  1637  Underwood 
St.,  N.  W. 

All  rooms,  bathrooms,  closets  and  halls  of  1st  and  2nd 
floor — Ceiling,  Sidewalls  and  Woodwork,  where  now  paint¬ 
ed,  to  be  repainted,  two  coats. 

Kitchen — Ceiling,  Sidewalls  and  Cabinets  only  to  be 
painted,  two  coats. 

BASEMENT  MAID’S  ROOM: 

Ceiling  and  two  doors  only,  to  be  painted,  two  coats. 
BASEMENT  MAID’S  BATHROOM: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  one 
coat 

BASEMENT  LAUNDRY  ROOM: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

BASEMENT  PASSAGE  HALL: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

BASEMENT  NORTH  MAID’S  ROOM: 

Ceiling,  Sidewalls  and  Woodwork  to  be  painted,  two 
coats. 

Woodwork  on  Exterior  of  FRONT,  REAR  and  SIDES 
of  house  where  now  painted,  to  be  painted,  two  coats; 
where  now  stained  to  be  given  two  coats  Creosote  stain; 
metal  sash  to  be  painted. 

We  do  NOT  include  any  varnished  woodwork  on  the 
interior  of  house. 

All  of  the  above  work  to  be  done  for  the  sum  of  ONE 
THOUSAND  FIVE  HUNDRED  DOLLARS  ($1,500.00). 

Should  any  plaster  repair  be  necessary,  there  will  be 
an  additional  charge  for  this  work. 
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Thanking  you  for  this  opportunity  to  be  of  service,  we 
are 


Very  truly  yours, 


HRJ/as 


JAFFE  -  NEW  YORK 
DECORATING  COMPANY 
BY:  /s/  Harry  R.  Jaffe 


Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 


Defts.  Exhibit  Idem.  No.  13 


Defts.  Exhibit  No.  5 

MAX  TENDLER 
Counselor  at  Law 
Telephone  Republic  7766 
1703  K  Street  N.  W. 

Washington,  D.  C. 

March  9,  1946 

Jaffe  -  New  York  Decorating  Co. 

911  -  13th  Street  Northwest 
Washington  5,  D.  C. 

Attention:  Mr.  Harry  R.  Jaffe 

Dear  Harry: 

This  will  acknowledge  receipt  of  your  letter  dated  March 
4th,  setting  forth  an  oral  agreement  under  which  you  are 
to  proceed  with  the  work  listed  at  1637  Underwood  Street 
Northwest 

The  terms  of  the  letter  correspond  to  the  oral  agreement, 
with  one  exception,  and  that  is,  that  you  are  to  do  this 
work  on  a  time  and  material  basis  plus  30%  for  overhead 
and  profit,  but  in  no  event  are  you  to  be  entitled  to  more 
than  $1500.00  for  the  work  listed.  For  all  extras,  you  are 
to  be  compensated  on  a  time  and  material  basis. 
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Please  confirm  this  arrangement  by  letter. 

Very  truly  yours, 


MT:k 


/s/  Max  Tendler 
Max  Tendler 


Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 

Defts.  Exhibit  No.  14 

Defts.  Exhibit  No.  6 

MAX  TENDLER 
Attorney-at-Law 
1703  K  St.  N.  W. 

Washington,  D.  C.March  18  1946... .No.  1686 

THE  LINCOLN  NATIONAL  BANK 
of  Washington 
17th  and  H  Streets  Office 


Pay  to  the  order  of 

Jaffe  New  York  Decorating  Co . .$1500.00 

Fifteen  Hundred  Dollars - 00/100 . Dollars 


Max  Tendler 

For  painting  at  1637  Underwood  Street  N.  W.  as  per 
estimate  including  extras 


Jaffee-New  York  Decorating  Co. 

Henry  A.  Jaffe  partner 

Endorsement  guaranteed 
Security  Saving  &  Commercial  Bank 
By  /s/  Joseph  L.  Shipley 
Assistant  Cashier 
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Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 
Defts.  Exhibit  No.  20 


Defts.  Exhibit  No.  7 

June  18,  1946 

Jaffee  -  New  York  Decorating  Co. 

911  -  13th  Street,  N.  W. 

Washington  5,  D.  C. 

Dear  Sir: 

Demand  is  hereby  made  for  a  breakdown  of  time  and 
material  in  connection  with  work  performed  by  you  at  my 
house  located  at  1637  Underwood  Street,  N.  W.,  Washing¬ 
ton,  D.  C.  between  the  dates  of  March  6,  1946  and  March 
18,  1946.  This  demand  is  made  in  connection  with  a 
determination  of  the  over-charge  under  OPA  Revised 
Maximum  Price  Regulation  251. 

Demand  is  also  made  under  Section  18  of  Maximum 
Price  Regulation  251  that  you  furnish  me  with  a  state¬ 
ment  that  the  price  you  have  charged  me  is  not  in  excess 
of  the  maximum  price  determined  in  accordance  with  this 
regulation. 

Very  truly  yours, 

Max  Tendler 

MT  :bj 

Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 
Defts.  Exhibit  No.  12 


February  28,  1946 

Booher  &  Ainsworth 
123  Webster  St.,  N.  W. 

1703  K  St.,  N.  W. 

Painted  new  partitions  on  2nd  floor  as  per  estimate  168.00 


Booher  &  Ainsworth 
Paid  3/19/46 
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Defts .  Exhibit  No.  3  I  dent. 

Defts.  ExJvibit  No.  13 

RE:  Max  Tendler  1703  K  St.,  N.  W. 

Interior  scraping,  painting,  etc.,  as  per  estimate.  $4,398.00 
COSTS: 

Labor  Day-Hours 


Cochran 

16 

@  11.00 

$176.00 

Wassman 

8 

5 

12.00 

103.50 

Ward 

12 

11.00 

132.00 

Burger 

1 

5 

12.00 

19.50 

Black 

4 

11.00 

44.00 

Eamhart 

11 

8.00 

88.00 

Harding 

13 

3 

12.00 

160.50 

Sibley 

2 

11.00 

22.00 

Nair 

4 

11.00 

44.00 

ft 

3 

4 

10.00 

35.00 

Amos 

9 

11.00 

99.00 

Crockett 

6 

11.50 

69.00 

D.  Ford 

2 

10.00 

20.00 

Pulliam 

7 

7 

11.00 

86.62 y2 

Roy 

12 

2 

11.00 

134.75 

Barnwell 

3 

11.00 

33.00 

Couch 

12 

7 

11.00 

141.62% 

Adam 

6 

2 

11.00 

68.75 

Ottey 

2 

6.00 

12.00 

Total — 137  days 

3  hrs. 

$1489.25 

Ben  McQueen 

4  days  @  40.  per  wk. 

32.00 

Berryman 

4 

ft 

35. 

28.00 

L.  Morse 

2 

tt 

27.50 

11.00 

$1560.25 
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Total  Labor  $1560.25 

Snb-Contractor 
(scraping)  40.00 

Materials  &  Supplies 
274  gal.  @  3.00  822.00 

Brushes  @  1.00  day.  137.00 

Ladders,  etc.,  1.00 
day.  137.00 

Drop  Cloths.  1.00 
day.  137.00 

$2833.25 

Plus  20%  Operating 
Expense  566.65 

$3399.90 

988.10  Net  Profit — 

approx.  22^4% 

$4388.00 

4"  FI.  Bear  Room — removed  leg  tub,  pipes,  etc. 
and  plugged  lines.  Removed  high  flush  tank 
and  replaced  with  low  tank;  installed  new 

toilet  seat.  Paid  Plumber  42.00  $  50.00 

4"  FI.  Front  Room — removed  leg  tub,  pipes,  etc., 
and  plugged  lines.  Removed  high  fllush  tank 
and  replaced  with  low  tank ;  installed  new 

toilet  seat.  Paid  Plumber  42.00  $  50.00 

3"  FI.  Front  Room — removed  leg  tub,  pipes,  etc. 
and  plugged  lines.  Removed  high  flush  tank 
and  replaced  with  low  tank ;  installed  new  toilet 
seat.  Pd.  Plumber  42.00  $  50.00 

3"  FI.  Rear  Room — removed  Bidet;  removed  leg 
tub  and  plugged  lines;  removed  marble  top 
basin;  removed  high  flush  tank;  installed  2  uri¬ 
nals  and  2  basins ;  installed  new  low  flush  tank 
and  new  toilet  seat.  Pd.  Plumber  231.00  277.00 

1"  FI.  Bathroom — removed  all  fixtures,  pipeing 
in  walls  and  plugged  up  outlets. 

Pd.  Plumber  26.00 


36.00 
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1"  FI.  Ladies  Room — reconnected  radiator  and 
installed  new  steam  valve.  Pd.  Plumber  4.50  6.00 

Disconnected  4"  flanged  union  on  top  of  steam 
boiler  and  replaced  gasket.  Pd.  Plumber  13.50  18.00 

Repaired  leaky  valves  on  5  steam  radiators  and 
disconnected  old  outlets  from  gas  lines,  main 
branch  lines)  and  plugged  same.  Replaced  pipe 
under  rear  unexcavated  portion  of  building  to 
prepare  for  setting  of  meter  for  Gas.  Co. 

Pd.  Plumber  47.38  56.38 

Cut  into  wall  on  3rd  floor  and  ceiling  of  same  to 
locate  leak  on  bend  of  toilet  waste  on  3rd 
floor;  dug  up  tile  on  4th  floor  and  replaced 
same.  Repaired  leak  on  stack  in  basement  and 
on  steam  coil  in  basement.  Pd.  Plumber  74.39  88.39 

Secured  smoke  pipe  over  2nd  fl.  chimney  to  flue — 

Pd.  plumber  4.50  6.00 

Repaired  plaster  thruout — Pd.  35  yds.  $77.50 

Pd.  *  4.50 


$82.50 

Material  furnished  by  us.  164.00 
Repaired  tile  floor  in  4th  floor  bathroom — 

Pd.  Tile  Setter— 18.50  26.00 

Repaired  tile  in  all  bathrooms. 

Pd.  Tile  Setter  45.00  60.00 

Wood  floors  thruout  sanded  and  refinished. 

Pd.  Floor  man  891.00  926.86 

Front  Stairway — 1st  to  2nd  floor — treads  and 
risers — 2nd  floor  to  top,  treads  only — removed 
carpets  and  steel  strips  and  sanded  and  re- 


finished  same  _  150.00 

Rear  Stairway — cleaned  and  varnish  stained 

(done  by  us)  68.00 


Repaired  and  fit  21  locks  and  furnished  2  keys  to 
each.  Furnished  and  installed  3  Yale  locks. 

Pd.  Locksmith  88.50  98.50 
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Repaired  linoleum  floor —  Pd.  Lino.  Co.  5.00 

Removed  partitions  in  north  rooms,  top  floor — 
patched  base,  floor  and  trim ;  installed  partition 
and  old  door  to  back  office  top  floor. 

Pd.  Carpenter  98.00 
Installed  all  missing  old  doors  in  stairs  and  hall; 
removed  cabinets  in  hall  to  floor. 

Pd.  Carpenter  49.50 
Built  partition  in  two  openings  at  top  of  steps 
on  2nd  floor  with  hardware,  plaster  board, 
doors  and  woodwork.  Pd.  Carpenter  190.00 

Built  partition  in  passage  to  rear  room  from 
front  section.  Pd.  Carpenter  125.00 

Removed  damaged  floor  in  old  kitchen  and  re¬ 
placed  with  new;  removed  old  hood;  removed 
partition  around  bath  on  1st  floor;  removed  old 
tile  and  replaced  with  wood  floor. 

Pd.  Carpenter  94.00 
Removed  sections  of  old  cabinets  in  rear  room 
1st  and  2nd  floors;  floored  over  dumb  waiter 
shaft.  Pd.  Dove  34.00  (Carpenter) 

Built  partition  of  cinder  block  across  basement  to 
close  off  boiler  room ;  plastered  ceiling  of 
boiler  room.  Pd.  Carpenter  240.00 

Installed  fireproof  door  to  boiler  room  from  hall 
and  coal  room  and  built  partition  at  side  of 

doors.  Pd.  Carpenter  36.00 

Installed  sash  cords  and  chains  and  adjusted 
doors  as  directed.  Pd.  Carpenter  121.00 

Changed  doors  in  hall  to  swing  in  rooms  as  di¬ 
rected.  Pd.  Carpenter  36.00 

Tightened  newal  posts  and  rails  in  main  stair¬ 

way  and  placed  wood  panelling  to  wall  on 
1st  floor.  Pd.  Carpenter  12.00 

Installed  coil  springs  on  doors  to  back  stairs. 

Pd.  Carpenter  8.00 


6.00 

118.00 

59.00 

228.00 

175.00 

113.00 

41.00 

288.00 

43.00 

145.00 

43.00 

13.50 

10.00 


276 


Patcher  floor  where  damaged  by  plumber. 

Pd.  Carpenter  21.00  25.00 

Hauling  trash.  Pd.  Carpenter  55.00  60.00 

Total  Bill  7886.63 
Contracting  work  billed —  $3431.13 
Pd.  Sub  Contractors  2775.77 

655.36  (Profit  19%) 

Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 

Defts.  Exhibit  No.  17  In  Evidence 

Defts.  Exhibit  No.  14 


(RE:  Max  Tendler,  1637  Underwood  St,  N.  W. 
Interior  and  exterior  painting,  as  per  estimate. 
COSTS : 


Labor  Amos 

10  days 

@  11.00 

$ 

110.00 

Lowe 

10 

12.00 

120.00 

Wells 

6 

11.00 

66.00 

Crockett 

7 

11.50 

80.50 

Mangum 

4 

11.00 

44.00 

Dean 

4 

11.50 

46.00 

Walker 

±y2 

11.00 

49.50 

45 y2  days 

$ 

516.00 

Sub-Contract  (plaster 

repair) 

15.00 

Material  and  Supplies- 

— 

91  gal.  paint 

@ 

3.00 

273.00 

Brushes 

@ 

1.00  day. 

45.00 

Ladders 

1.00  ” 

45.00 

Drop  Cloths 

1.00  ” 

45.00 

$~ 

939.00 

Plus  20%  Operating  Expense 

187.80 

$1126.80 

Profit  —  $  373.20  (Approx.  24%) 
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•  •  •  • 

Transcript  of  Proceedings  Before 
The  Special  Master 

•  •  •  • 

Harry  A.  Jaffe 
•  •  •  • 

Direct  Examination 

Q  How  many  jobs  per  year  do  you  do?  A  Well,  I 
would  judge  on  an  average  of  twenty-five  hundred. 

•  •  •  • 

Q  Any  side  agreement,  any  arrangement  made  on 
the  bill?  A  No. 

Q  None  whatsoever?  A  No. 

•  •  •  • 


C  ross-Examination 

Q  Now,  a  lot  of  these  omissions  or  changes  that  were 
made  in  the  carpentry  work —  A  (interposing) :  Yes? 

Q  (continuing)  Were  given  to  Mr.  Dove  directly, 
were  they  not?  A  That  is  correct. 

Q  And  Mr.  Dove  would  then  follow  Mr.  Tendler’s  di¬ 
rections?  A  That  is  right. 

Q  And  so,  as  a  matter  of  fact,  with  the  painting— is 
not  that  correct,  that  Mr.  Tendler  would  talk  to  Mr. 
Harding?  A  Harding  or  Morris  or  me,  either  one  that 
happened  to  be  there. 

Q  And  they  would  make  whatever  changes  Mr.  Tend¬ 
ler  requested.  A  Yes. 

Q  Mr.  Harding  had  authority  to  accept  his  instruc¬ 
tions  on  this,  did  not  he?  A  Indeed  he  did. 

When  we  were  away  he  had  full  authority. 
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Q  So  that  any  instruction  that  Mr.  Tendler  gave  to 
Mr.  Harding,  which  he  carried  out,  was  with  your  full 
approval  and  consent?  A  That  is  right. 

Q  That  had  reference  to  all  the  changes  that  were 
made  from  the  original  estimate  that  you  made?  A  We 
gave  him  a  blanket  order. 

Q  You  are  speaking  of  Harding?  A  Yes. 

While  we  were  away  we  gave  Mr.  Harding  a  blanket 
order  to  do  anything  that  Mr.  Tendler  says. 

Q  And  that,  of  course — Mr.  Harding,  you  say,  was 
your  foreman  at  that  time?  A  That  is  right. 

Q  Now,  did  you  give  the  same  instructions  to  Mr. 
Dove?  A  Oh,  sure. 

Q  How  about  Mr.  Taylor?  A  Mr.  Taylor,  yes. 

We  told  Mr.  Taylor  to  do  anything  that  Mr.  Tendler 
says,  and  bill  us. 

Q  Was  that  so,  also,  wdth  Jake?  A  Yes,  we  gave 
Mr.  Tendler  Jake’s  address  and  he  called  Jake  and  told 
Jake  what  to  do,  and  Jake  sent  us  the  bill,  and  we  paid 
him  for  it. 

Q  You  paid  Jake  for  it?  A  Yes. 

Q  And  put  it  on  your  bill  to  Mr.  Tendler?  A  That 
is  right. 

•  •  *  • 

He  then  said  “Can  I  call  Long  and  Stone  while  you 
are  away? 

I  said:  “Yes,  sure,  call  them/ * 

So,  I  think  it  was  Mr.  Tendler  that  called  Long  and 
Stone  at  my  instructions. 

•  •  •  • 

Q  I — I  mean  as  the  work  progressed?  A  You  mean 
a  stipulated  amount? 

Q  Yes.  A  No. 

•  •  •  • 

A  (interposing)  To  do  something  to  a  marquee  out 
front. 


279 


Q  To  repair  it?  A  I  do  not  just  recall  it;  prob¬ 
ably  to  repair  it. 

Q  But  that  was  the  only  written  estimate  or  agree¬ 
ment,  other  than  the  original  esitmate,  which  you  sup¬ 
plied?  A  That  is  correct. 

Q  And  where  those  changes  would  occur  from  time 
to  time  in  the  work  that  was  to  be  done  on  K  Street, 
there  was  no  agreement,  written  or  otherwise,  covering  the 
increase  or  decrease  in  the  particular  cost  that  that  might 
make  with  reference  to  that  change  and  the  original  esti¬ 
mate?  A  That  is  correct. 

•  •  •  • 

Q  You  indicated  that  those  charges  were  put  on  by 
both  organizations.  Is  that  correct?  A  That  is  cor¬ 
rect. 

•  •  •  • 

Q  Now,  how  did  your  method  in  adding  charges  for 
carpentry  and  other  sub-contracted  work  differ  from  that 
that  you  used  in  this  job  in  1939,  for  example?  A  It 
was  the  same  ever  since  we  are  in  business — we  used  the 
same  method. 

Q  Was  the  margin  of  mark-up  the  same  in  1939  as  on 
this  job?  A  On  this  job,  if  anything,  it  was  less. 

Q  How  about  the  year  1940? 

How  would  it  compare  with  what  you  did  in  1940?  A 
It  was  about  the  same  in  all  years. 

142  Q  ’41  and  ’2?  A  The  same  thing. 

Q  In  other  words,  is  it  true  that  your  method 
of  adding  charges  and  the  percentage  of  mark-up  on  sub¬ 
contracting  work  was  the  same  on  this  job  as  it  was  in 
all  prior  years?  A  That  is  correct. 

Q  Now,  on  your  painting  and  decorating,  which  Jaffe — 
New  York  Decorating  Company  does  itself,  you  add,  do 
you  not,  a  charge  for  overhead  and  profit?  A  That  is 
right. 
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Q  Will  you  tell  us,  when  you  go  out  on  a  job,  some¬ 
one  calls  you  to  do  a  job,  when  Mr.  Tendler  calls  you 
to  do  a  job  of  painting  and  decorating,  how  do  you 
arrive  at  your  estimate  for  painting  and  decorating? 

Tell  us  what  you  did  mechanically.  A  Well,  one 
thing,  we  went  over  the  whole  building  with  Mr.  Tendlfr, 
made  a  list  of  every  room  in  the  place  and  figured  out 
so  much. 

Q  What  do  you  mean  by  “figured  out  so  much” — 
figured  labor,  materials,  and  what?  A  I  will  take  a 
room  like  this  one  that  we  are  in  here,  for  instance:  A 
man  will  take  six  hours  to  paint  it  and  use  a  gallon  of 
paint  per  coat,  and  when  I  get  back  to  the  office  I  will 
work  up  the  figure  and  send  a  written  estimate. 

Q  Do  you  add  anything  to  that  figure,  first,  as  to 
the  number  of  hours  and  the  material  consumed — you  add 
overhead  and  profit,  do  you?  A  If  I  say  “$20  for  this 
room,  ceilings  and  walls”  to  paint  it,  that  will  include 
everything — paint,  material,  overhead  and  profit. 

Q  Was  that  method  used  in  this  job  in  estimating  the 
painting  and  decorating?  A  Yes. 

Q  Did  that  differ  in  any  respect  from  the  method  used 
to  estimate  the  painting  and  decorating  work  in  1939? 
A  No,  sir. 

Q  Or  for  any  other  year  that  you  have  been  in  busi¬ 
ness?  A  I  have  been  estimating  for  thirty  years  now 
and  using  the  same  method. 

Q  Now,  the  margin  for  overhead  and  profit  that  you 
calculated  in  estimating  the  painting  and  decorating  on 
this  job,  did  that  margin  differ  in  any  respect  from  ’39 
to  the  present  time?  A  Well,  it  did  not  differ  any;  it 
was  about  the  same — one  job  we  may  make  more  on  a 
percentage. 

Q  In  short,  when  you  do  a  job,  when  you  estimate 
you  guess?  A  That  is  right. 
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Q  And  the  actualities  later  go  up  and  down?  A  We 
lose  money  and  make  money — we  lose  money  on  some  and 
lose  money  on  others. 

Q  How  often  do  you  do  cost  plus  jobs?  A  We  never 
do  cost  plus  jobs. 

Q  Have  you  ever?  A  We  do  jobs  without  prices, 
but  I  will  send  the  men  out,  if  they  tell  me  to  do  the 
building — I  will  figure  so  much  a  day  for  material  and 
men,  but  never  break  down  labor,  material,  and  hours 
and  all  that  on  a  cost  plus. 

•  •  •  * 

Ivor  S.  Mac  FarUme 
Direct  Examination 

Anyway,  it  was  our  superior  officers  that  we  talked 
with  and  we  discussed  our  findings — 

•  •  •  • 

THE  WITNESS  (continuing) :  The  result  of  which 
was — 

MR.  HANNAN  (interposing) :  I  object  to  any  conclu¬ 
sion. 

I  renew  my  objection  . 

THE  SPECIAL  MASTER:  I  think  he  can  state 
whether  or  not  the  District  0.  P.  A.  set-up  acted  or  did 
not  act  on  the  findings  of  the  specialist  that  went  out  to 
investigate  the  complaint. 

After  all,  they  were  investigating  a  complaint  made  by 
the  defendant  himself. 

I  think  the  Court  ought  to  know  what  happened. 

•  •  *  • 

•  A  Well,  we  could  find  no  regulation  violation,  there¬ 
fore  our  jurisdiction  ceased. 

We  had  no  jurisdiction  over  the  question. 

I  remember  that  there  was  something  about  a  parti¬ 
tion,  and  something  about  the  number  of  coats  of  finish 
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that  were  put  on,  and  we  could  not  possibly  tell  whether 
there  were  two,  three  or  four  coats. 

I  know  there  was  some  discussion  about  that  and  we 
thought  that  our  jurisdiction  ceased  regarding  the  ques¬ 
tion. 

We  were  only  interested  in  whether  or  not  the  0.  P.  A. 
pricing  regulation  was  violated. 

•  •  •  • 

Cross  Examination 

Q  If,  for  instance,  the  books  themselves  were  in  error 
with  reference  to  the  amount  of  work  done  there  and 
you  did  not  detect  that  error,  your  determination  of  any 
0.  P.  A.  violation  would  have  no  effect.  A  It  was  based 
on  the  records. 

Q  It  was  based  on  the  records?  A  That  is  right. 

Q  As  you  saw  them?  A  Yes. 

Q  And  you  took  them  at  their  face  value?  A  That 
is  correct. 

Q  And  if  it  w^ere  developed  that  the  records  did  not 
properly  reflect  the  work  done  as  claimed  in  that  record, 
is  it  not  true  that  you  might  have  reached  another  con¬ 
clusion?  A  That  we  could  have  reached  another  con¬ 
clusion  provided  those  records  had  shown  a  different  state 
of  affairs? 

Certainly  we  could. 

Q  By  the  same  token  it  is  true,  is  it  not,  that  under 
the  0.  P.  A.  regulations,  as  you  were  administering  them, 
if  work  was  charged,  if  there  was  a  charge  for  work 
which  was  not  done,  that  was  a  violation  of  the  0.  P.  A. 
regulations?  A  Oh,  yes;  that  would  be  a  violation  of 
the  0.  P.  A.  regulations,  not  only  the  0.  P.  A.  regula¬ 
tions,  but  all  the  rules  of  business  and  trade  and  com¬ 
merce. 

Q  For  instance,  apart  from  this  particular  problem,  if 
a  piece  of  material  were  sold  as  containing  one  hundred 
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per  cent  wool  and  it  were  determined  that  that  was  sixty 
per  cent  reprocessed  wool  and  forty  per  cent  rayon,  there 
was  an  0.  P.  A.  violation.  A  Yes,  if  the  price  was  for 
the  one  hundred  per  cent  wool. 

Q  Similarly,  if  in  this  instance,  if  you  had  been  able 
to  determine  that  there  had  been  only  one  coat  of  paint 
put  upon  a  room  or  upon  a  wall  when  the  charge  was 
for  three  coats  or  two  coats,  you  would  have  to  have 
found  an  0.  P.  A.  violation?  A  That  is  correct;  the 
charge  would  be  in  violation. 

Q  The  charge  would  be  in  violation  of  the  regula¬ 
tion?  A  Yes. 

Q  Similarly,  .if  this  were  a  cost  plus  contract  or  job, 
and  a  contractor  charged  for  sixteen  man  days  plus  his 
costs  and  his  profit,  and  it  were  determined  that  only 
twelve  man  days  were  involved,  that  you  would  find  to 
be  an  0.  P.  A.  violation,  would  you  not?  A  Yes. 

Q  That  is  correct?  A  Yes. 

Q  Were  you  advised  at  the  time  that  you  examined 
the  records  of  the  Jaffe-New  York  Decorating  Company 
that  the  time  sheets  reflected  the  man  days  were  not 
accurate?  A  We  were  not  so  advised. 

Q  You  were  not  so  advised?  A  No,  sir. 

Q  Were  you  advised  that  those  time  sheets  purporting 
to  reflect  the  amount  of  man  days  put  upon  a  particular 
job  were  only  kept  for  the  purpose  of  payroll  in  respect 
to  these  men  and  not  for  the  purpose  of  billing  on  these 
particular  jobs?  A  I  was  not  so  advised. 

Q  And  had  you  been  advised  that  this — strike  that 
out. 

Had  that  been  the  fact,  as  determined  by  you,  it  is 
true,  is  it  not,  that  your  conclusion  which  you  reached 
might  have  been  otherwise  than  “no  0.  P.  A.  viola¬ 
tion”?  A  That  is  correct. 

•  •  •  • 
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Mr  Harman,  Attorney  for  Defendant 

MR.  HANNAN :  I  would  like  to  move  to  strike  all  the 
testimony  of  Mr.  MacFarlane  on  the  ground  that  his 
cross-examination  developed  that  they  had  not  the  facili¬ 
ties  to  determine  whether  or  not  the  work  as  charged  for 
had  been  performed. 

The  record  has  already  shown  that  the  time  sheets 
they  had  reference  to  were  not  accurate,  and  that  it  de¬ 
pended  upon  the  determination  of  who  was  telling  the 
truth  and  they,  themselves,  did  not  feel  that  they  were 
in  a  position  to  make  their  determination  and  just  made 
what  finding  they  did  upon  the  face  of  what  they  saw, 
rather  than  on  an  extended  hearing. 

THE  SPECIAL  MASTER:  Do  you  want  to  be  heard? 

MR.  BERNSTEIN:  No,  Judge;  I  think  it  is  ad¬ 
missible. 

THE  SPECIAL  MASTER:  I  think  I  will  have  to 
overrule  you,  Mr.  Hannan. 

I  might  add  that  this  witness’  testimony  is  not  suf- 
fficient  to  show  whether  there  was  or  was  not  an  over¬ 
charge. 

•  •  •  • 

Robert  E.  Minte 


Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  Mr.  Minte,  will  you  please  state  your  full  name? 
A  Robert  E.  Minte. 

Q  And  will  you  state  your  business,  please?  A 
Painting  and  decorating. 

Q  What  organization  are  you  with?  A  The  Edward 
W.  Minte  Company,  Incorporated. 

Q  How  long  has  that  organization  been  in  business? 
A  About  thirty-five  years. 


Q  In  the  City  of  Washington?  A  Yes. 

Q  Was  that  company  founded  by  your  father?  A  Yes. 

Q  Is  he  still  in  the  business?  A  No,  my  father  is 
dead. 

Q  How  long  have  you  been  in  the  business?  A  I  have 
been  in  the  business  for  about  ten  years. 

Q  And  you  have  the  business  now?  A  I  have  it  now; 
it  is  a  corporation — he  left  me  the  majority  of  the  stock. 

Q  About  how  many  jobs  a  year  does  that  organization 
do?  A  We  do  between  $300,000  and  $500,000  annually 
as  an  average. 

Of  course,  during  the  War  we  went  over  a  million  dollars 
worth  a  year. 

Q  What  are  some  of  the  buildings  around  Washing¬ 
ton  that  you  have  done?  A  Any  of  them  up  and  down 
Pennsylvania  Avenue — the  Municipal  Center,  the  Apex 
Building,  the  Interstate  Commerce  Building  and  the  Labor 
Building  the  Pentagon,  the  Court  House  over  here. 

•  •  •  * 

Q  Was  it  not,  perhaps,  in  the  first  months  of  1946? 
A  It  was  in  the  Spring,  but  I  would  not  know  when  it 
was. 

Q  And  what  did  you  do?  A  We  drove  out  to  this 
house. 

BY  THE  SPECIAL  MASTER: 

Q  When  you  say  “we”  who  do  you  mean?  A  My 
father  and  myself. 

THE  SPECIAL  MASTER:  Very  well. 

BY  MR.  BERNSTEIN: 

Q  Will  you  continue?  A  As  a  matter  of  fact,  we 
drove  out  together  and  we  met  Mr.  Jaffe  out  there  and 
he  took  us  into  the  house. 

Q  Again,  is  it  possible  to  place  it  better  in  time  for 
the  purposes  of  the  record — was  the  house  just  newly 
decorated  at  that  time?  A  Yes. 

Q  Go  on.  A  He  took  us  in  to  look  the  house  over. 

He  wanted  to  know  if  the  house  looked  good. 
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The  house  looked  like  a  million  dollars  with  the  ex¬ 
ception  of  the  fact  that  it  was  oak  wood  which  was  painted, 
which  should  have  been  varnished. 

He  did  a  marvelous  job. 

Q  How  did  the  walls  look?  A  The  walls  looked 
wonderful. 

As  a  matter  of  fact,  the  wood  work  look  wonderful — 
it  is  just  that  it  was  awful  old  time  antique  oak  finish; 
you  could  put  a  hundred  coats  of  paint  on  it  and  it  would 
always  look  the  same. 

Q  With  respect  to —  A  (interposing)  The  grain. 

Q  Other  than  that?  A  Even  at  that,  the  paint  job 
was  beautiful.  He  painted  it  in  beautiful  colors  and 
there  were  no  flashes  and  no  rims. 

Q  What  do  you  mean  by  no  flashes  and  no  runs? 
A  Well,  that  is  when,  you  know,  the  plaster  absorbs 
some  of  the  paint. 

Q  And  you  get  a  variation  in  shading?  A  Not  only 
a  variation  in  shading,  but  a  variation  in — 

Q  (interposing)  Absorption?  A  In  absorption,  and 
some  flat  and  some  is  shiny. 

Q  There  was  none  of  that?  A  No.  It  was  a  real 
good  job  all  the  way  through. 

Q  Did  you  check  the  entire  house  or  did  you  confine 
your  inspection  to  a  particular  room  or  rooms?  A  No, 
I  believe  there  was  a  maid  there,  and  she  showed  us 
throughout  the  entire  house. 

For  some  reason  we  went  throughout  the  entire  house. 

We  even  went  on  the  outside. 

Whether  he  painted  the  outside  I  don’t  remember  at 
the  time,  but  I  do  remember  that  we  went  all  around 
the  house — it  is  near  the  Golf  Club  and  a  very  pretty 
location. 

Q  Did  you  notice  the  stair  case  particularly? 

Was  that  painted?  A  The  staircase  I  would  not  know; 
I  presume  it  was. 

I  believe  it  was  a  shade  of  blue  all  around  in  the  halls, 
if  I  am  not  mistaken. 
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Q  But  there  were  no  deficiencies  that  you  noted?  A 
No,  no. 

The  job  was  beautiful. 

Q  Would  you  say  it  was  a  good  workmanlike  job? 
A  I  think  we  do  the  best  job  in  town  and  it  was  as  good 
as  we  can  do — I  will  tell  you  that.  I  honestly  do  think 
so. 

Truthfully,  I  was  amazed  they  did  it  as  good  as  they 
did — they  are  non-Union  and  we  are  Union. 

I  always  thought  it  was  not  so  hot,  but  since  I  have 
seen  Parsley’s  work  and  my  work,  I  have  changed  my 
mind. 

Q  Did  there  come  a  time  after  that  that  I  asked  you 
to  inspect  the  business  property  at  1703  K  Street?  A 
That  is  right. 

Q  That  was  possibly  nine  months  or  a  year  ago?  A  I 
would  say  it  has  been  that  long  ago. 

Q  That  is  1703  K  Street?  A  On  K  Street,  what¬ 
ever  the  number  is — I  don’t  know. 

Q  What  did  you  do  over  there?  A  Well,  I  do  not 
recall  whether  I  went  over  it  once  or  twice. 

I  do  know  that  I  went  over  there  and  made  an  estimate 
of  the  entire  building  at  that  time.  Whether  that  is  the 
only  time  I  went  there  or  whether  I  went  there  twice  I 
don’t  recall. 

I  do  know  that  I  was  given  a  sheet  that  had  room  for 
rooms  on  it. 

•  •  *  • 

Horace  W.  Parsley 

was  called  as  a  witness  for  and  on  behalf  of  the  plaintiffs 

•  •  • 

•  •  *  • 

Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  Mr.  Parsley,  will  you  state  your  full  name?  A  Hor¬ 
ace  W.  Parsley. 
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Q  Will  you  tell  us  what  your  business  is,  Mr.  Parsley? 
A  I  am  in  the  painting  and  decorating  business,  C.  Pars¬ 
ley  and  Sons,  Incorporated. 

Q  You  are  the  son  in  that  corporation?  A  I  am  the 
son. 

Q  And  how  long  has  that  business  been  going  now? 
A  Forty-four  years. 

Q  In  the  City  of  Washington?  A  Yes. 

Q  And  you,  personally,  how  long  have  you  been  in 
the  business?  A  A  little  over  twenty-five  years. 

Q  Who  is  the  operating  head  of  the  business  now? 
A  I  happen  to  be  the  president;  my  father  and  I  are 
still  the  operating  heads. 

Q  About  how  many  jobs  a  year  does  that  organization 
do,  Mr.  Parsley?  A  I  would  not  begin  to  tell  you  sir; 
I  really  don’t  know. 

Q  Can  you  estimate  it  in  number  or  dollar  value? 
A  Dollar  volume,  between  $125,000  and  $150,000  a  year. 

•  •  •  • 

Q  Now,  did  there  come  a  time,  Mr.  Parsley,  when  either 
Mr.  Harry  Jaffe  or  I  requested  you  to  inspect  a  job  that 
Mr.  Jaffe  had  done?  A  Yes.  Mr.  Jaffe  requested  me  to 
inspect  it. 

Q  Do  you  recall  when  that  was?  A  I  have  a  nota¬ 
tion  here  as  to  the  time,  yes  (referring  to  a  paper  writing). 

Q  Will  you  check  it  and  refresh  your  memory,  sir? 
A  Yes  (after  examining  the  paper  writing  last  above 
referred  to)  November  5,  1948. 

Q  And  pursuant  to  that  request,  what  job  did  you 
check — what  premises  were  involved?  A  I  will  have  to 
look  at  this  sheet. 

Q  Will  you  do  that,  please?  A  Yes  (examining  a 
document).  1703  K  Street,  Northwest. 

•  •  •  • 

A  The  four  of  us,  Mr.  Jaffe,  Mr.  Minte,  Mr.  Tendler 
and  myself  went  through  the  entire  building. 
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I,  following  these  specifications,  made  my  estimate  as  to 
what  the  cost  of  the  work  outlined  on  these  sheets  would 
have  been  at  the  time,  which  I  believe  was  1945,  that  the 
work  was  done. 

Q  Now,  in  checking  that  list,  did  you  determine  whether 
or  not  those  particular  items  of  work  had  been  performed — 
for  example,  if  it  said  in  a  particular  room  “paint  a  par¬ 
ticular  wall  two  coats”  did  you  make  any  attempt  to  de¬ 
termine  whether  there  were  two  coats  of  paint  on  there 
or  whether  there  appeared  to  he  two  coats  of  paint  on 
there?  A  No,  sir,  I  did  not,  because  it  is  physically 
impossible,  to  my  knowledge,  for  anyone  to  tell  the  num¬ 
ber  of  coats  of  paint  that  have  been  applied. 

Q  It  is  impossible  to  tell  that?  A  It  is. 

Q  So  you  took  the  specifications  as  they  were  listed 
there  and  went  through  the  building  to  determine  what ' 
the  value  of  those  items  would  be  as  of  1945?  A  That 
is  correct,  yes,  sir. 

Q  Now,  as  you  checked  this  list,  to  your  knowledge, 
was  painting  work  done  in  each  of  these  respects — you 
may  not  be  able  to  state  whether  one  or  two  coats  of  paint 
were  applied — but  if  the  specifications  said  that  a  par¬ 
ticular  wall  was  to  be  painted,  and  that  was  in  the  speci¬ 
fication,  did  it  appear  to  have  been  done,  apart  from 
whether  there  was  one  or  two  coats  on  it?  A  Yes,  but 
after  three  years  it  is  hard  to  tell  whether  something 
was  done  or  not. 

My  recollection,  having  been  in  the  building  some  years 
before  and  knowing  it  was  in  a  very  bad  condition,  I 
would  say  that  the  work  was  done. 

Q  Now,  did  you  take  each  of  these  items  and  put  a 
price  after  it  in  going  through  the  building?  A  Yes, 

I  did. 

Q  Now,  what  was  the  object  of  your  going  through 
it — to  see  the  size  of  a  wall,  for  example?  A  Yes. 

Q  You  saw  a  wall  to  be  painted,  and  you  had  to  see 
the  size  of  it  to  find  out  how  much  labor  and  material 
it  would  take?  A  That  is  correct. 
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Q  And  you  made  out,  after  each  of  these  items,  a 
price  or  a  valuation  which  would  be  the  value  as  of 
1945?  A  That  is  correct. 

Q  And  you  did  that  completely  for  each  item?  A 
Yes, — I  do  not  have  them  totalled  separately. 

Q  You  have  a  grand  total?  A  A  grand  total. 

Q  And  what  is  that  grand  total — incidentally,  that  only 
includes  the  painting  items,  the  painting  and  decorating? 
A  Yes.  I  believe  there  is  scraping  of  walls,  painting 
of  walls,  painting  of  woodwork  and  trim,  and  there  is  an 
item  of  removing  the  brocade  from  the  ceiling  side  walls. 

Q  No  carpentry  or  plumbing?  A  No,  nothing  but  the 
painting  and  the  decorating. 

Q  What  is  the  grand  total  you  arrived  at  on  your 
valuation? 

•  t  •  • 

Q  The  question  to  you  was  this: 

What  was  the  total  figure  that  you  arrived  at  as  being 
the  fair  value  for  the  work  indicated  in  these  specifica¬ 
tions — the  end  figure?  A  May  I  make  one  observation 
before  giving  you  the  statement? 

Q  Go  ahead.  A  It  was  agreed  at  the  time  we  made 
the  inspection  of  the  building — 

Q  (interposing)  Agreed  between  whom?  A  Mr. 
Jaffe,  Mr.  Tendler  and  Mr.  Minte  and  myself  that  we 
would  later  be  furnished  with  the  total  number  of  square 
feet  of  flooring  which  was  sanded  and  refinished. 

I  have  not  received  that  information  so  I  do  not  have 
the  floors  included  in  my  figure. 

Q  Will  you  give  us  the  grand  total  exclusive  of  the 
floors?  A  The  grand  total  exclusive  of  the  floors  is 
$6,723.50. 

Q  $6,723.50  for  painting  and  decorating,  other  than 
the  floors?  A  Correct. 

Q  Now,  as  to  the  floors,  as  long  as  you  have  mentioned 
that  item,  in  your  opinion  what  is,  as  of  the  time  1945  or 
early  1946,  when  the  work  was  done,  what  is  the  fair 
value  for  the  service  per  square  foot  of  sanding  and  re- 
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finishing  floors  ?  A  At  that  time  we  were  getting  sixteen 
cents  a  square  foot. 

THE  DEFENDANT:  What  time? 

MR.  BERNSTEIN:  I  said  at  the  end  of  1945  or  the 
early  part  of  1946. 

THE  WITNESS:  We  were  getting  sixteen  cents  a 
square  foot  and  in  some  cases  wre  paid  fifteen  cents  and 
in  some  others  we  paid  seventeen  cents  and  eighteen  cents 
but  we  were  using  sixteen  cents  as  our  price. 

BY  MR.  BERNSTEIN: 

Q  So  that  a  charge  of  eleven  cents  a  square  foot  would 
be  considerably  less  than  the  then  fair  and  reasonable 
charge?  A  I  would  say  that  is  very  reasonable.  We 
were  not  able  to  get  anything  done  at  that  price  and  we 
paid  from  fifteen  cents  to  eighteen  cents  at  that  time. 

I  do  have  a  separate  figure  set  up  for  the  stairway. 

Q  In  what  respect?  A  I  am  now  talking  about  for 
the  floor,  the  treads  and  risers — the  stairway  from  the 
first  to  the  second  floor:  The  risers  and  treads  were  sup¬ 
posed  to  be  done  and  from  the  second  floor  to  the  fourth 
floor,  I  believe  it  is  the  fourth  floor,  the  top  floor,  the 
treads  only  were  to  be  done,  and  the  rear  stairway  was 
to  be  cleaned  and  varnish-stained. 

Now,  I  have  a  total  in  addition  to  the  flat  flooring,  I 
have  a  total  of  $190  for  those  items. 

Q  That  is  exclusive  of  the  level  flooring?  A  That 
is  exclusive  of  the  flat  flooring. 

MR.  BERNSTEIN:  I  offer  in  evidence  a  document 
that  has  been  marked  “Plaintiffs’  Exhibit  No.  8  for  iden¬ 
tification”. 

•  •  •  • 

Cross  Examination 

Q  And  your  cost  on  that  would  be  approximately 
$2.50  an  opening?  A  That  was  my  selling  price. 

Q  What  would  your  cost  on  that  be?  A  My  cost 
would  be  about  75  per  cent  of  that. 

In  other  words,  we  were  using  a  33-1/3  per  cent  mark-up 
on  our  estimated  cost  at  that  time. 
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Cross  Examination 

Q  What  percentage  of  the  cost  of  the  job  to  yon  is 
represented  by  wages  or  by  labor  in  a  job  snch  as  you 
had  at  1703  K  Street?  A  I  would  say  fifty  per  cent  of 
the  selling  price. 

Q  Approximately  fifty  per  cent  of  the  selling  price? 
A  Yes. 

Q  What  makes  up  the  other  fifty  per  cent?  A  The 
other  fifty  per  cent  is  made  up  by  material,  overhead 
and  profit. 

•  •  •  • 

Q  Now,  what  are  the  slack  periods  in  the  year  of  a 
painter? 

MR.  BERNSTEIN:  I  object  to  the  question.  It  is 
too  general. 

Do  you  want  him  to  relate  his  answer  to  some  particular 
year? 

BY  MR  HANNAN: 

Q  We  will  take  1945  and  1946. 

MR.  BERNSTEIN:  Then  I  have  no  objection. 

THE  SPECIAL  MASTER:  I  do  not  know  just  what 
the  relevancy  is,  but  I  will  let  it  in. 

BY  MR.  HANNAN: 

Q  What  is  y6ur  answer?  A  In  1945  and  1946  there 
was  not  any  slack  period. 

Q  For  your  business?  A  No,  I  do  not  think  there 
was  ever  any  painter  that  I  know  of  who  was  not  working 
then — we  were  all  working  as  full  time  as  we  could  get 
the  men  to  work. 

•  •  •  • 

Farther  Examination  by  Counsel  for  the  Plaintiffs 

BY  MR.  BERNSTEIN: 

Q  I  have  one  more  question,  Mr.  Parsley: 

Assuming  that  this  room  had  in  addition  to  what  is 
here  beams  in  the  ceiling  and  it  has  the  conventional  wood¬ 
work  and  wainscoting,  if  you  list  “all  the  woodwork  one 
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coat”  does  that  or  not  include  the  wainscoting  when  you 
say  “woodwork” — does  that  include  wainscoting?  A  Yes. 
If  wainscoting  is  figured  like  the  woodwork  at  that  time. 

Q  Would  it  include  beams  in  the  ceiling?  A  Not 
unless  the  beams  were  finished  like  the  woodwork,  rather 
than  the  ceiling. 

Q  But  if  it  were  finished  other  than  the  woodwork — 
A  (interposing)  That  is  right.  A  room  like  this  with 
beams  running  across  it,  if  they  were  previously  painted, 
the  ceiling  and  the  beams  all  the  same  color  at  the  same 
time,  we  naturally  include  those  with  the  ceiling;  if  they 
are  done  differently,  then  we  inquire  how  they  wanted 
them  treated. 

•  •  •  • 

Robert  E.  Minte 

a  witness  heretofore  called  for  and  on  behalf  of  the  plain¬ 
tiffs,  •  #  • 

•  •  •  • 

Further  Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  When  you  were  on  the  stand  a  little  while  ago  you 
referred  to  the  fact  that  when  you  were  asked  to  go  out 
and  inspect  this  K  Street  job,  Mr.  Jaffe  gave  you  a  type¬ 
written  document  showing  the  items  upon  which  you  were 
to  make  an  evaluation.  A  That  is  right. 

Q  Do  you  have  that  here?  A  Yes,  I  have  a  blank 
one  and  the  one  with  my  computations  on  it. 

Which  one  do  you  want? 

Q  I  would  like  to  have  the  one  with  your  computations. 

•  •  •  • 

A  I  made  individual  computations,  and  I  have  totalled 
them  up  on  this  sheet  (indicating  an  adding  machine  tape 
attached  to  the  document  heretofore  referred  to). 

Q  And  what  total  did  you  get — does  that  include  floors? 
A  No,  it  does  not. 

Q  Is  it  exclusive  of  floors?  A  That  is  right. 
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Q  What  is  the  total? 

MR.  HANNAN:  I  object  on  the  same  ground  previ¬ 
ously  stated  in  my  objection  to  Mr.  Parsley’s  testimony. 

THE  SPECIAL  MASTER:  Yes,  and  for  the  same 
reason  and  with  the  same  qualifications,  I  will  permit  him 
to  answer. 

BY  MR.  BERNSTEIN: 

Q  Will  you  answer  that  now?  A  Yes:  $6,814. 

Q  You  stated  that  that  was  exclusive  of  the  floors? 
A  Yes. 

Q  Why  did  not  you  make  a  computation  on  the  floors? 
A  Why  didn’t  I? 

Q  Yes.  A  Because  I  did  not  take  off  the  floor  areas 
that  were  given  to  me  somewhere — I  think  Mr.  Tendler 
gave  us  the  square  footage  of  floors,  but  I  do  not  seem 
to  have  it. 

Q  Leaving  that  for  a  moment: 

Assuming  that  those  floors  were  done  at  the  end  of  1945 
or  the  beginning  of  1946,  what  would  have  been  a  fair 
and  reasonable  charge  to  the  consumer  per  square  foot 
for  scraping  and  refinishing  the  floors?  A  For  sanding 
and  refinishing  vre  get  anywhere  from  fifteen  cents  to 
eighteen  cents  a  square  foot. 

Q  Is  that  the  figure  you  got  at  the  end  of  1945  and 
the  beginning  of  1946?  A  Oh,  yes.  As  a  matter  of  fact, 
as  far  as  at  the  present  time  is  concerned,  we  probably 
could  do  it  a  little  cheaper  now.  But  that  is  the  only 
thing. 

Of  course,  that  does  not  include  stairs.  Stairways  are 
extra,  in  addition  to  that. 

Q  I  take  it  that  had  you  knowm  the  square  footage  of 
the  floors  to  the  figures  of  the  grand  total  you  would  have 
added  fifteen  cents  or  eighteen  cents  per  foot?  A  Yes; 
in  this  case  fifteen  cents. 

Q  Fifteen  cents  per  square  foot  would  be  added  to 
the  bill?  A  That  is  right. 

Q  You  said  that  you  did  not  include  the  stairs  and 
risers.  A  No.  It  includes  the  varnish  of  the  stairs,  but 
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if  they  are  to  be  scraped  we  get  anywhere  between  $40 
and  $60  per  flight — that  is  from  floor  to  floor. 

Q  In  addition,  then,  to  the  total  pending  estimate  yon 
have  given,  and  in  addition  to  the  fifteen  cents  per  square 
foot  for  the  floors,  there  would  be  added  $40  to  $60?  A 
Per  floor. 

Q  For  each  set  of  stairs.  A  That  is  right,  if  they 
are  all  wood. 

•  •  •  • 

Q  Could  you  determine  upon  an  inspection  of  this  type 
whether  or  not  one,  two  or  three  coats  of  paint  had  been 
applied?  A  No,  and  no  one  else  can. 

Q  You  can  determine  by  chipping?  A  By  what? 

Q  By  chipping  the  wall.  A  No,  sir,  not  in  a  million 
years.  I  could  not  and  I  do  not  think  anyone  else  could 
— it  is  just  my  opinion. 

You  could,  if  there  were  ten  or  fifteen  coats  of  paint 
on  there. 

•  •  •  • 

BY  MR.  HANNAN: 

Q  If  a  man  put  a  dark  blue  on  the  ceiling  whereas  he 
was  supposed  to  have  put  on  white,  and  he  painted  over 
with  the  white  and  today,  looking  at  that,  you  can  see 
the  dark  color  showing  through,  would  not  that  condition 
have  been  apparent  immediately  after  the  work  was  done 
or  the  paint  was  put  on?  A  It  should  have. 

Q  It  should  have?  A  Yes,  but — 

Q  (interposing)  Did  you  see — 

MR.  BERNSTEIN  (interposing):  Let  him  finish  his 
answer. 

MR.  HANNAN:  I  am  sorry. 

THE  WITNESS:  I  forgot  what  I  was  going  to  say 
now. 

BY  MR.  HANNAN: 

Q  Did  you  see  any  such  condition  at  Underwood  Street 
when  you  saw  the  premises  in  the  Spring  of  1946?  A 
I  cannot  recall  that  I  did. 
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Q  Did  you  see  any  beading  of  the  paint,  observe  any 
beading  of  the  paint  on  the  archways  of  the  bay  window? 
A  What  do  you  mean  by  ‘‘beading”? 

Q  That  is  the  paint  gathering  from  the  application  of 
too  much  paint — drops  that  were  not  taken  off.  A  No. 

Q  You  did  not  observe  any?  A  No. 

•  •  •  • 

Q  If  paint  is  properly  applied,  will  the  paint  peel 
within  six  months  after  its  application?  A  It  may  peel 
the  first  day. 

Q  I  said  if  it  were  properly  applied.  A  Still  the 
first  day. 

It  is  not  the  paint.  It  is  the  plaster. 

That  is  our  trouble  today — it  is  not  the  paint;  it  is 
your  plaster  condition. 

Q  Can  you  discern  in  a  plaster  the  condition  that  would 
make  the  paint  peel  before  you  apply  the  paint?  A  No. 
There  are  instruments  to  prove  about  the  wetness  of  new 
plaster  only. 

Q  Aside  from  new  plaster?  A  None  that  I  know  of. 

Q  Is  there  any  way  to  make  that  paint  stick,  knowing 
there  is  a  condition  that  would  result  in  it  peeling  off? 
A  None  whatsoever. 

Q  Don’t  you  cover  it  with  something  and  paint  it? 
A  You  can  put  shellac  on  it,  but  that  may  come  off. 

You  can  size  it  and  that  may  come  off.  •  • 

If  it  is  going  to  come  off  it  is  going  to  come  off  and 
there  is  nothing  to  do  about  it. 

The  older  the  plaster  is  the  worse  it  is. 

If  it  is  brand  new,  you  have  your  lime  conditions. 

A  lot  of  times  you  have  that  trouble. 

That  is  what  causes  it  to  come  off. 

Q  Did  you  notice  or  observe  any  place  at  all  in  the 
Underwood  Street  house  where  the  top  coat  did  not  cover 
the  primer  coat  or  under  coat?  A  No,  I  did  not. 

•  •  •  • 
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Bichard  W.  Bolling,  Jr. 

was  called  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiffs  #  #  • 

Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  What  is  your  full  name?  A  Richard  W.  Bolling, 
Jr. 

Q  What  is  your  occupation?  A  General  contractor. 

Q  And  how  long  have  you  been  in  that  business?  A 
Since  1935,  except  for  the  war,  you  see. 

Q  Are  you  with  any  particular  organization  or  do  you 
go  on  your  own  name?  A  My  brother  and  I  are  partners. 

Q  Under  what  name?  A  R.  W.  Bolling  Company. 

Q  When  you  say  “General  contractor7’  what  type  of 
work  do  you  do?  A  Well,  recently,  we  have  done  mostly 
remodelling  inasmuch  as  there  is  not  any  too  much  new 
construction.  By  that  I  mean  we  used  to  build  houses 
that  ranged  from  $50,000  up  and  there  is  not  too  much 
of  that  going  on. 

We  mainly  do  remodelling  jobs,  ranging  anywhere  from 
$200  to  $50,000. 

Q  Bo  you  know  Harry  Jaffe  here?  A  Yes.  Harry 
has,  for  a  long  time,  done  quite  a  bit  of  painting  for  me 
as  a  subcontractor.  That  is  mainly  how  I  knew  him. 

Q  Did  there  come  a  time  when  Harry  Jaffe  requested 
you  to  make  an  estimate  on  certain  carpentry  work  at 
1703  K  Street,  Northwest?  A  Yes,  there  was. 

Q  About  how  long  ago  was  that?  A  It  was  last 
February  or  March,  I  will  say. 

MR.  HANNAN:  May  I  interrupt  to  ask  a  question  as 
to  the  qualifications  of  the  witness? 

MR.  BERNSTEIN:  Yes. 

Q  In  1945,  Mr.  Bolling,  were  you  then  occuppied  in  the 
building  of  new  houses?  A  Yes.  I  was  building  one 
new  house. 
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Q  Were  you  doing  any  general  contracting  in  the  way 
of  remodelling  at  that  time?  A  A  great  deal.  By  that 
I  mean  over  $100,000  we  did,  I  would  say,  at  that  time. 

THE  SPECIAL  MASTER:  Proceed,  Mr.  Bernstein. 

BY  MR  BERNSTEIN: 

Q  Now,  when  Mr.  Jaffe  asked  you  to  make  this  esti¬ 
mate  on  the  1703  K  Street  property  or  building,  did  you 
go  to  the  building  to  make  the  inspection?  A  Yes,  I  did. 

•  •  •  • 

Q  Did  Mr.  Jaffe  give  you  a  list  at  that  time  of  any 
sort?  A  Yes,  he  did.  He  gave  me  a  general  list  that 
had  been  done. 

Q  That  purported  to  be  a  list  of  items  of  work  that 
had  been  accomplished?  A  Yes. 

Q  That  list  did  contain  the  prices,  had  the  prices  on 
it,  did  it  not?  A  That  is  right. 

Q  Do  you  have  that  list  with  you?  A  Yes. 

Q  May  I  see  it?  A  Yes  (producing  a  paper  writing). 

MR.  BERNSTEIN:  I  would  like  to  have  this  marked 
as  “Plaintiffs’  Exhibit  No.  9  for  identification”. 

(Thereupon  a  document  headed  “1703  K  St.,  N.  W., 
Carpentry  Work”  was  marked  by  the  Reporter  “Plain¬ 
tiffs’  Exhibit  No.  9  for  identification”  and  is  filed  with 
the  Special  Master.) 

•  •  •  • 

Q  These  handwritten  figures  on  there,  they  were  on 
there  at  the  time  it  was  given  to  you?  A  His  prices 
were  the  same,  yes,  sir. 

Q  Was  that  list  explained  to  you? 

Did  Harry  Jaffe  tell  you  what  it  was,  or  what  it  pur¬ 
ported  to  be?  A  Well,  he  went  over  the  work  with  me 
on  the  premises  and  described  it  generally,  and  showed 
me  these  prices  at  the  same  time. 

Q  And  told  you  that  these  were  his  prices?  A  That 
is  right. 
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Q  Did  lie  tell  you  whether  they  were  his  prices  or 
Dove’s  prices  to  him?  A  My  understanding  was  that 
it  was  the  prices  to  the  customer. 

Q  The  prices  to  the  customer?  A  Yes. 

Q  Did  you  check  each  of  these  items  on  the  list  that 
you  have  in  your  hand  against  the  work  itself?  A  Yes, 
sir. 

Q  Completely?  A  Yes. 

Q  Were  there  any  omitted  in  your  inspection,  to  your 
knowledge?  A  To  my  knowledge,  no,  sir. 

All  of  this  I  recall  having  seen. 

Q  Could  you  state  whether  or  not  the  prices  listed 
after  each  of  these  items  on  “Plaintiffs’  Exhibit  No.  9 
for  identification”  that  you  have,  as  of  the  end  of  1945 
or  the  early  part  of  1946,  whether  the  price  was  or  was 
not  a  fair  and  reasonable  price  to  the  consumer  for  the 
particular  item  of  work  prescribed?  A  I  feel  these  items 
are  fair. 

Q  Were  they  at  that  time?  A  Are  fair. 

Q  Fair  to  the  consumer?  A  Yes,  sir. 

Q  Now,  were  there  any  items  on  that  list — and  let  me 
clarify  the  question — you  do  not  know  who  performed 
them;  are  there  any  items  on  the  list  that  were  not  done 
from  your  observation  and  inspection?  A  From  my  ob¬ 
servation  and  inspection  everything  that  was  shown  me 
coincided  with  what  is  written  here. 

Q  That  they  appeared  in  the  building?  A  That  is 
right 

•  •  •  • 

Max  Tendler 
Direct  Examination 

Q  Now,  what  conversation  did  you  have  with  Mr.  Harry 
Jaffe  at  that  time?  A  I  told  him  of  all  of  my  looking 
for  an  office  and  having  found  a  building,  and  what  I 
was  going  to  do  with  it 


300 


I  was  going  to  keep  part  of  the  space  for  myself  and 
snb-let  other  parts  of  it 

I  told  him  that  I  had  made  a  lease  and  told  him  the 
terms  of  it. 

I  told  him  that  I  had  negotiated  out  the  $4,000  restora¬ 
tion  settlement  with  the  British  and  I  wanted  the  building 
decorated  in  a  fashion  that  I  would  not  have  to  spend 
not  much  more  money  on  it  during  the  course  of  the 
lease,  because  I  was  paying  quite  a  high  rental  for  it, 
and  that  I  expected  $4,000  would  cover  all  the  expenses  of 
decorating. 

I  told  him  that  I  had  had  other  estimates. 

I  told  him  I  preferred  him  to  have  the  job  because  I 
knew  him. 

Then  I  asked  him  if  he  could  do  it. 

I  told  him  that  I  expected  to  enter  into  leases  starting 
January  1st  and  I  would  appreciate  it  if  he  would  put 
enough  men  on  it  to  complete  the  job  by  January  1st. 

He  told  me  he  was  very  anxious  to  cooperate  with  me 
and  very  anxious  to  do  the  job,  because  at  that  season  of 
the  year  there  was  not  too  much  decorating  work,  in  the 
pre-holiday  season,  the  winter  time,  and  that  he  had  cer¬ 
tain  men  who  were  permanent  men  of  the  staff  and  he 
had  to  put  them  to  work  if  he  could  because  he  had  to 
pay  them  whether  they  worked  or  not,  and  he  would  be 
able  to  give  me  a  good  price. 

Q  Did  you  go  over  the  building  with  him  that  evening? 
A  I  don’t  remember  whether  I  went  over  the  building 
with  him  that  evening  or  at  some  subsequent  time. 

I  know  that  we  went  over  the  building  several  times 
when  we  started  making  leases  and  the  tenants  started 
designating  what  arrangements  they  desired  and  what 
changes  were  necessary  in  the  different  suites,  and  I 
pointed  out  to  Mr.  Harry  Jaffe  the  changes  that  were 
desired  and  necessary. 

So  I  am  sure  that  we  went  over  the  building  several 
times. 
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Incidentally,  in  connection  with  the  changes,  some  of 
the  changes  were  necessary  after  Mr.  Jaffe  had  submitted 
his  estimate,  his  original  estimate,  and  the  only  estimate, 
and  I  asked  Mr.  JafFe  to  snbmit  other  estimates  to  cover 
the  work  as  changed,  and  he  very  rightfully  pointed  out 
that  all  the  space  had  not  been  rented,  and  that  as  for 
space  that  was  to  be  rented  there  probably  would  be  other 
changes,  and  he  pointed  out  that  it  was  expensive  for 
him  to  make  estimates  and  he  would  prefer  not  to  make 
any  additional  estimates,  bnt  would  prefer  to  take  the  job 
on  a  time  and  material  basis,  which  had  been  suggested 
by  the  other  bidders  for  the  job,  too,  since  I  had  requested 
them  to  make  revised  estimates,  and  one,  as  a  matter  of 
fact,  made  two  revised  estimates. 

Q  That  company  was  whatt  A  That  was  Smith,  I 
believe,  calling  for  the  revised  estimates,  calling  for  dif¬ 
ferent  types  of  work,  or  different  quantities  of  work, 
and  so  on. 

Mr.  Jaffe,  realizing  the  expense  of  making  estimates, 
suggested  that  the  work  be  done  on  a  time  and  material 
basis. 

I  was  somewhat  reluctant — 

•  •  •  • 

Now,  in  all  of  these  discussions  it  was  understood  be¬ 
tween  Mr.  Jaffe  and  myself  that  he  was  going  to  do  all 
the  work,  other  than  the  electrical  work,  because  he  said 
that  he  could  not  handle  the  electrical  job  because  that 
can  be  done  only  by  Union  electricians  and  his  shop  was 
not  Union  and  I  would  have  to  get  someone  else  to  do 
the  electrical  work,  but  his  company  was  equipped  to  do 
all  other  types  of  work  necessary  in  this  job. 

•  •  •  • 

BY  MR.  HANNAN: 

Q  And  what  was  the  conversation  that  you  had  with 
Mr.  Jaffe?  A  I  think  we — I  told  him  I  had  gotten  other 
estimates  from  these  people  and  one,  at  least,  was  less 
than  his. 
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I  told  him  that  notwithstanding  that  I  would  like  him 
to  do  the  work  because  I  thought  he  would  work  with  me 
and  save  me  some  money  on  it. 

I  told  him  that  I  had  been  offered  the  job  at  time  and 
material,  plus  twenty  per  cent  for  overhead  and  ten  per 
cent  for  profit  and  since  I  was  just  out  of  the  Service 
and  did  not  have  much  money  I  wondered  if  he  would  do 
it  for  time  and  material  and  twenty  per  cent  overhead 
and  five  per  cent  profit,  and  he  said  that  he  would. 

Q  Did  you  tell  him  to  proceed  upon  the  work?  A  Yes. 
I  told  him  to  go  ahead  and  get  started  after  he  said  that 
he  would  proceed  on  that  basis. 

•  •  •  • 

After  the  plumber  appeared,  the  plumber  asked  me 
some  questions  about  the  way  the  work  was  to  be  done 
or  what  work  was  to  be  done,  and  I  gave  him  instruc¬ 
tions  of  what  I  wanted  done. 

He  said  to  me  “Why  did  you  give  the  plumbing  work 
to  Jaffe?  They  are  not  plumbing  contractors.” 

I  said:  “Don’t  you  work  for  Jaffe?  Are  you  not  part 
of  his  organization?” 

He  said:  “No.  I  am  an  independent  plumbing  con¬ 
tractor,  working  for  myself.” 

I  said:  “I  did  not  know  that.” 

Q  Had  there  been  any  mention  made  to  you  by  Jaffe 
that  this  work  would  be  sub-contracted?  A  There  was 
not. 

As  a  matter  of  fact,  he  told  me  his  company  did  all 
contracting  work  exclusive  of  electrical  work. 

That  was  one  of  the  considerations  I  had  in  giving 
Jaffe  the  job,  because  I  did  not  have  time  to  negotiate 
leases  and  do  business  with  sub-contractors  or  other  con¬ 
tractors,  too,  and  that  was  one  of  the  attractive  things 
about  doing  business  with  Jaffe,  because  he  told  me  that 
he  would  take  care  of  that,  because  he  had  men  right  in 
his  shop. 


303 


•  •  •  • 

I  ought  to  explain  it:  Before,  when  the  question  of  the 
sub-contracting  came  up,  when  I  learned  that  Taylor, 
the  plumber,  was  not  a  Jaffe  Company  man,  I  realized 
that  he  was  sub-contracting  the  work,  the  plumbing  work, 
so  the  next  time  I  saw  Harry  I  said:  “Listen.  You  have 
sub-contracted  this  plumbing.  He  is  not  with  your  com¬ 
pany/ y 

He  said:  “That  is  right.  We  sub-contracted  the  plumb¬ 
ing,  but  he  does  all  our  plumbing  work.” 

I  said:  “Listen.  We  did  not  discuss  that.  I  under¬ 
stood  that  you  were  doing  all  the  work  here  and  I  do  not 
want  to  be  paying  twenty  per  cent  to  you  and  paying 
twenty  per  cent  to  a  sub-contractor,  which  is  paying  twice.” 

I  said:  “I  don’t  want  to  pay  the  overhead  twice  on  the 
job.  When  he  bills  you  he  will  add  on  his  overhead.” 

I  said:  “What  are  you  going  to  do  about  that?”  And 
we  agreed,  on  the  sub-contract  work  only  five  per  cent 
would  be  paid  above  the  bill  of  the  sub-contractor  •  •  *. 

•  •  •  • 

Mr.  Harry  Jaffe  came  to  my  office  and  threatened  to 
take  the  men  off  the  job  at  Underwood  Street  if  I  in¬ 
sisted  on  the  time  and  material  basis,  and  I  told  him  that 
was  our  agreement  and  if  he  wanted  to  take  his  men  off 
that  job  that  was  his  business  to  do  it  and  that  he  would 
be  paid  only  on  that  basis. 

He  did  not  take  his  men  off,  and  he  proceeded  with 
the  job. 

•  •  •  • 

I  asked  him  if  the  Underwood  Street  house  had  been 
finished. 

I  told  him  that  the  men  were  working  there  and  I  told 
him  that  I  did  not  know  whether  it  was  finished  or  not 
and  he  said  that  it  had  been  finished. 

I  knew  there  was  some  touching  up  to  be  done  and  I 
asked  if  it  included  the  touching  up,  and  he  said  it  did. 
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I  told  him  that  my  wife  and  I  did  not  want  to  have 
any  dispute  over  the  house.  I  told  him  that  we  would 
like  to  have  that  out  of  the  way  and  I  wanted  to  settle 
that  bill  and  that  I  would  settle  it  for  $1500  provided  the 
work  was  completed. 

He  said  it  was  completed,  including  the  touching  up 
and  I  gave  him  a  check  for  $1500. 

Q  What  time  of  the  day  was  this?  A  That  was  in 
the  afternoon,  the  late  afternoon. 

Q  Do  you  have  the  check? 

MR.  BERNSTEIN:  We  will  stipulate  that  the  money 
was  paid  on  that  date. 

THE  WITNESS:  And  I  marked  on  the  check,  the 
back  of  it,  “For  painting  at  1637  Underwood  Street,  North¬ 
west,  as  per  estimate,  including  extras”  because  he  had 
made  a  point  of  painting  the  woodwork  that  had  been 
varnished  before  and  from  which  I  had  someone  else  re¬ 
move  the  varnish — and  the  other  few  things  on  the  third 
floor. 

•  •  •  • 

Q  You  did  examine  it  the  next  morning?  A  Yes,  I 
I  did  go  down  to  the  basement  the  next  morning,  and  I 
saw  that  the  basement  had  not  even  been  touched,  although 
the  estimate  and  our  agreement  called  for  the  painting 
of  the  laundry  room,  ceiling,  sidewalls,  and  woodwork  to 
be  painted  two  coats,  and  basement  passage  hall,  ceiling, 
sidewalls  and  woodwork  to  be  painted  two  coats,  and 
basement  north  maid’s  room,  ceiling,  sidewalls  and  wood¬ 
work  to  be  painted  two  coats. 

Q  Was  there  any  work,  any  painting  work,  done  in 
the  basement?  A  None  whatsoever — none  whatsoever. 

•  •  •  • 

Q  How  about  the  window  sash  themselves?  A  That 
was  metal. 

Q  Was  that  to  have  been  painted?  A  It  was  to  have 
been  and,  in  most  cases,  it  was  painted. 
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There  were  several  windows  left  out,  omitted,  and  they 
neglected  to  paint. 

In  most  cases  they  were  painted,  but  not  satisfactorily 
at  all. 

It  was  a  bad  paint  job  on  the  window  sash,  and  there 
were  many  blank  spots  where  paint  had  not  been  applied. 

•  •  •  • 

Q  Was  there  any  further  work  done  on  the  exterior 
of  the  house  by  Jaffe?  A  No,  there  was  not. 

•  •  •  • 

I  called  them  and  I  wrote  to  them  about  it  and  for  a 
good  long  time  they  would  do  nothing  about  it  and,  finally, 
they  said  they  would  send  me  up  two  men  for  some  num¬ 
ber  of  days  or  four  men  for  some  number  of  days — I 
have  a  note  of  it  and  can  refresh  my  recollection. 

Q  You  have  a  letter  on  that,  have  you  not?  A  I 
think  so  (referring  to  paper  writings) :  Two  painters  for 

four  days — that  is  what  this  letter  says. 

•  •  •  • 

Q  Aside  from  the  unfinished  state  of  the  work  you 
have  described,  can  you  describe  the  condition  of  the  work 
that  had  been  done  inside?  A  Well,  generally,  I  can 
describe  it — I  can  describe  it  most  generally  and  par¬ 
ticularly. 

Generally,  in  addition  to  it  not  being  complete,  it  was 
an  extremely  poor  job  that  was  done  at  the  house. 

In  the  first  place,  the  paint  was  not  going  well  at  all. 
They  would  put  on  a  coat  of  paint  and  then  they  would 
have  to  redo  it,  and  in  one  room,  Robert’s  room,  I  think 
they  put  on  four  or  five  coats  of  paint  because  the  paint 
just  was  not  taking,  was  not  covering  the  wall. 

I  watched  them  a  while  and  it  looked  like  the  brush  was 
just  sliding  over  the  wall  rather  than  pushing  over  the 
wall. 

It  got  so  bad  that  Harry  did  not  know  what  to  do  about 
it  and  he  called  Morris  in  and  Morris  came  up  one  Sun- 
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day  and  they  sent  for  a  new  batch  of  paint  and  gave  the 
painters  additional  instructions. 

The  painters  painted  the  ceilings  on  the  first  floor  blue — 

Q  (interposing)  Was  that  contrary  to  instructions? 
A  That  was  contrary  to  instructions. 

And  the  painter  got  particular  criticism  from  Harry 
Jaffe  about  it  and  I  suppose  he  got  instructions  to  re¬ 
paint  it,  and  he  repainted  it  white,  and  he  applied  only  one 
coat  and  that  one  coat  was  applied  very  poorly,  so  that 
you  could  see  the  blue  through  the  white. 

That  was  the  condition  throughout  the  entire  first  floor 
and  throughout  the  entire  second  floor  halls,  the  ceilings. 

Q  Now,  with  respect  to —  A  (interposing)  And  also 
down  the  stair  wells  to  the  basement. 

We  had  two  stair  wells  to  the  basement,  the  back  steps 
and  the  steps  to  the  recreation  room. 

Q  With  respect  to  the  master  bedroom —  A  (inter¬ 
posing)  In  the  master  bedroom  there  was  a  bad  condi¬ 
tion  in  the  ceiling  where  plaster  evidently  had  been  cracked 
and  patched  very  poorly,  and  I  made  specific  mention 
of  that  to  Harry  at  the  time  I  went  through  there — it 
was  a  nice  room  and  that  room  particularly  I  wanted 
the  plaster  done  nicely  and  he  was  to  cut  out  as  much 
as  necessary  and  put  in  new  plaster  in  there  so  it  would 
look  nice. 

The  bad  spot  would  run  the  whole  width  of  the  room 
and  he  could  fix  it  up  so  it  would  not  be  noticeable. 

Some  colored  man  came  up  and  repaired  the  plaster 
but  instead  of  cutting  out  a  piece  they  tried  to  patch  it 
up  as  it  was,  and  it  was  worse  than  it  was  before  they 
attempted  to  fix  it  up. 

And,  where  they  had  fixed  the  plaster,  wdthin  two  or 
three  weeks  after  that  the  paint  started  to  peel  off  that 
portion. 

And  in  all  of  the  rooms  and — in  all  of  the  rooms  the 
paint,  you  could  see  through  the  top  layer  of  paint  in 
spots  to  the  under  coat. 
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In  painting,  they  just  did  not  cover  all  of  the  wall  and 
in  many  places  the  brush  had  hardly  touched,  and  you 
could  see  right  through  it  and  see  the  under  coat  which 
was  a  slightly  different  color,  and  that  was  particularly 
true — that  was  particularly  true  in  the  rooms  that  had 
flat  smooth  plaster  rather  than  the  rooms  that  had  rough 
plaster. 

There  were  some  rooms  in  the  house  that  had  rough 
plaster  and  others  that  did  not. 

It  was  also  particularly  true  on  the  woodwork,  both  the 
woodwork  that  had  been  previously  painted  and  the  wood¬ 
work  from  which  varnish  was  removed  and  then  it  was 
painted. 

Q  Did  you  call  these  matters  to  their  attention?  A 
I  did,  and  both  Mr.  Harry  Jaffe,  Mr.  Morris  Jaffe  and 
Henry,  too. 

As  a  matter  of  fact,  Henry  Jaffe  and  I  went  through 
the  house  subsequently,  when  we  were  discussing  the  1703 
K  Street  bill  again,  and  I  again  requested  the  return  of 
my  $1500,  or  at  least  an  adjustment. 

Q  Did  Mr.  Harry  Jaffe  at  any  time  make  any  com¬ 
ment  to  you  about  the  painting  job  done  at  your  home? 
A  He  did. 

On  the  occasion  of  his  coming  up  to  the  house  I  told 
him  “I  would  like  you  to  see  the  house  and  how  badly 
it  was  done”. 

We  went  through  the  house. 

I  made  notes  and  he  made  notes  on  the  things  that 
were  badly  done,  and  after  we  got  through  he  said — 

•  •  *  • 

Q  Proceed.  A  And  Mr.  Henry  Jaffe  said  “I  can 
point  out  lots  more  to  you  that  you  just  cannot  see  be¬ 
cause  you  are  not  familiar  enough  with  it  and  with  all 
the  things  that  were  done  badly”. 

And  subsequently  I  found  he  was  absolutely  right,  be¬ 
cause  subsequently  I  saw  other  things  that  were  done 
badly. 
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•  §  •  • 

Q  *  •  #  On  the  Underwood  Street  home  job  you  gave 
Harry  Jaffe  a  check  for  $1500  on  the  18th  of  March? 
A  That  is  correct. 

Q  And  you  moved  in  on  the  15th  of  March?  A  Cor¬ 
rect. 

Q  And  you  were  keeping  time  records?  A  Correct. 

Q  And  you  lived  there  from  the  15th  to  the  18th  of 
March?  A  That  is  correct. 

Q  And  already,  by  the  18th  of  March,  you  had  been 
in  dispute  with  the  Jaffes  both  as  to  the  bill  on  the  K 
Street  property  and  on  the  Underwood  Street  house.  A 
That  is  correct. 

As  far  as  the  bill  on  the  K  Street  job  is  concerned, 
that  is  correct,  but  there  was  no  dispute  on  the  bill  on 
the  Underwood  Street  house. 

The  dispute  was  as  to  the  type  of  estimate  they  sent  in. 

Q  So  the  dispute  was  about  what  the  estimate  was? 
A  Yes. 

Q  Was  there  not  some  question  in  your  mind  on  the 
18th  of  March  about  how  they  were  doing  the  work? 

You  said  that  you  observed  the  painters  slashing  the 
brushes  across  the  wall?  A  Oh,  yes. 

Q  So,  you  had  various  types  of  disputes,  both  with 
respect  to  the  price  and  to  the  method  of  estimate,  and 
how  the  job  was  to  be  done,  the  quality  of  both  jobs,  by 
March  18th. 

Is  that  correct?  A  We  had  had  disputes. 

Q  And  you  are  a  lawyer,  Mr.  Tendler?  A  I  sure 
am. 

Q  On  March  18th  you  gave  $1500  to  Mr.  Jaffe  and 
your  own  testimony  is  that  that  purported  to  be  a  settle¬ 
ment  of  the  Underwood  Street  job.  A  Yes. 

Q  Is  that  correct?  A  Yes. 

•  •  •  • 

Q  Now,  on  the  K  Street  job,  referring  to  the  K  Street 
job,  is  it  not  a  fact  that  at  no  time  from  the  point  where 
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you  first  asked  the  Jaffes  for  an  estimate  until  the  work 
was  completed,  or  at  least  they  said  the  work  was  com¬ 
pleted,  on  the  K  Street  job,  did  you  ever  in  writing  state 
that  the  work  was  not  to  be  as  per  their  estimate  or  was 
to  be  on  a  time-material  basis? 

Is  that  not  a  fact?  A  That  is  a  fact.  I  never  stated 
in  writing — between  the  time — 

Q  (interposing)  The  time  the  K  Street  job  was  being 
done?  A  That  is  correct. 

Q  In  other  words,  there  is  nothing  in  writing  from 
you  to  deny  that  this  job  was  being  done  as  per  estimate 
until  after  the  dispute  arose?  A  By  the  same  token 
there  was  nothing  in  writing  from  me  that  the  job  was 
done  on  the  estimate. 

Q  And  there  is  nothing  in  writing  that  it  was  to  be 
done  on  a  cost  plus  basis.  A  Nothing  in  writing  either 
way  except  only  I  got  the  bill. 

•  •  t  • 


Jack  Tendler 
Direct  Examination 
BY  MR.  HANNAN: 

Q  Did  you  make  a  statement  to  Mr.  Morris  Jaffe  with 
respect  to  the  terms  of  the  work  to  be  done?  A  I  did. 
I  spoke  to  him  about  it. 

Q  What  if  any  reply  did  he  make  to  your  statement? 
A  He  did  not  say  anything. 

I  just  told  him  that  I  was  a  partner  with  Max  at  the 
time  the  job  was  made,  and  I  knew  the  condition  that  the 
job  was  made  on,  and  at  that  time  the  discussion  was 
before  his  brother  walked  in  and  claimed  he  was  ill  and 
walked  upstairs. 

Q  What  if  anything  bearing  on  this  question  that  we 
have  here  today  did  Mr.  Morris  Jaffe  say  or  do  at  that 
time  in  your  presence?  A  He  did  not  do  anything. 

He  did  not  say  anything. 
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He  just  listened  to  me.  He  just  listened  to  what  I  had 
to  say  about  it. 

And  Henry  Jaffe  did  not  want  to  get  in  the  discussion 
and  he  walked  upstairs,  and  I  immediately  walked  up 
to  see  if  there  was  anything  wrong  with  him  because  I 
was  concerned  if  he  was  ill,  and  they  told  me  in  the  office 
that  he  w^as  just  going  to  lie  down  and  he  would  be  all 
right. 

Q  Now,  thereafter,  or  did  you  at  any  time  during  that 
conversation  make  known  to  Morris  Jaffe  what  your  un¬ 
derstanding,  as  a  partner,  was  as  to  the  agreement  for 
the  decorating  of  the  K  Street  property?  A  I  do  not 
quite  understand  you. 

Q  Did  you  tell  Morris  Jaffe  what  your  understanding 
of  the  terms  were?  A  Yes,  I  did. 

I  told  him  I  knew  that  the — that  the  job  had  been  given 
on  a  cost  plus  basis. 

Q  And  what  if  anything  did  he  reply  to  that?  A  I 
do  not  recall — I  think  he  was  neutral — I  told  him  that  I 
thought  the  job  was  high,  and  I  do  not  recall  just  how 
it  was. 

•  •  •  • 

*  *  *  and  I  told  him  that  I  was  in  with  Max,  and  if 
the  time  would  come  that  I  had  to  testify  I  would  testify 
to  the  fact,  and  he  said  that  that  was  all  right,  and  he 
also  told  me  at  that  time  that  they  do  charge  more  money 
where  the  traffic  can  bear  it,  higher,  and  he  gave  me  the 
name  of  some  lady  in  Georgetown,  and  she  is  a  widow  or 
something — 

•  *  •  • 

Q  (interposing)  Now,  did  at  any  time  Morris  or  Harry 
either  deny  to  you  that  this  job  was  a  cost  plus  job?  A  I 
believe  my  best  recollection — not  being  my  best  recollec¬ 
tion — I  believe  they  did  deny  that  it  was. 

MR.  HANNAN:  I  have  no  further  questions. 

MR.  BERNSTEIN:  I  move  that  it  be  stricken — the 
basis  of  the  last  answer  and  the  reasons  stated  earlier. 
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THE  SPECIAL  MASTER:  I  do  not  quite  see  Low 
the  testimony  of  the  witness  is  competent  to  prove  any¬ 
thing  in  issue  here  before  me. 

MR.  HANNAN:  Well,  obviously,  if  the  Jaffees  knew 
this  man  was  a  partner  and  therefore  was  engaged  with 
Mr.  Tendler  in  the  work,  any  statements  or  admissions 
made  to  him  would  be  admissible  as  statements  against 
interest. 

MR.  BERNSTEIN:  They  denied  it. 

THE  SPECIAL  MASTER:  The  witness  said  that 
they  denied  that  it  was  a  cost  plus  job. 

MR.  BERNSTEIN:  He  said  that  they  denied  it,  and 
he  makes  the  statement  from  hearsay  from  his  brother 
after  the  job  was  completed. 

I  move  that  it  be  stricken. 

MR.  HANNAN :  Very  well.  Let  it  be  stricken. 

•  •  *  * 

Q  Could  you  describe  for  the  Court  what  your  ob¬ 
servations  were  of  the  decorations  in  that  house?  A 
Well,  the  description  that  I  can  give  is  this: 

That  the  job  was  generally  a  bad  job  and  the  bed¬ 
room — the  bedroom,  the  ceiling  right  over  the  bed  has  a 
big  piece  of  plaster ;  it  showed — first  it  was  going  to  break 
and  later  it  came  down  in  the  bedroom,  and  then  in  the 
kitchen,  the  kitchen,  the  ceiling  was  blisters,  and  also  when 
the  ceiling  broke,  coming  down,  which  it  did  later;  and, 
generally,  the  work — I  mean  through  the  house,  such  as 
the  paint,  when  you — I  used  to,  as  a  youngster,  back  many 
years  ago,  in  1915,  I  used  to  do  a  little  of  that  work,  and 
the  paint  on  the  doorway  arch  you  could  see  where  it 
dripped  and  dried,  you  know,  and  also  the  paint  was 
showing  through  the  other  paint  that  was  applied — I  could 
see  that. 

Q  Now,  was  that  a  condition  only  to  be  found  in  one 
room  or  state  whether  or  not  that  was  throughout  the 
premises.  A  That  was  fairly  throughout. 
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I  could  not  say  it  was  all  the  way  through,  but  fairly 
throughout  the  house. 

Q  Did  you  have  an  opportunity  to  observe  the  base¬ 
ment?  A  The  basement,  yes. 

Q  State  whether  or  not  there  was  any  paint,  so  far 
as  you  could  determine,  applied  to  the  basement.  A  There 
was  no  paint  there. 

•  •  •  • 

MR.  BERNSTEIN :  I  have  no  further  questions. 

My  understanding  of  his  previous  testimony  with  re¬ 
spect  to  the  K  Street  job  is  that  it  was  stricken. 

Was  that  correct? 

THE  SPECIAL  MASTER:  That  is  correct 

•  •  •  • 

Myrtle  Winders  on 
Direct  Examination 

Q  With  respect  to  the  condition  of  the  painting,  as  you 
observed  it  on  the  first  floor,  for  instance,  could  you  de¬ 
scribe  the  paint  job  that  you  saw?  A  Well,  I  did  notice 
that  from  the  archways  where  the  paint  had  been  drip¬ 
ping. 

Q  Was  that  wiped  off  or  left?  A  It  was  left 

Q  Did  you  observe  anything  with  reference  to  the  ceil¬ 
ing?  A  Well,  it  was  not  clear — I  mean  you  could  see 
through. 

Q  Through  to  what?  A  The  other  color  of  the  paint. 

You  see,  this  has  been  some  time  ago.  I  do  not  remem¬ 
ber  exactly  the  color  of  the  paint  underneath.  I  could  see 
that. 

We  were  disgusted  when  we  went  in. 

Q  What  was  the  color  of  the  ceiling  supposed  to  be? 
MR.  BERNSTEIN:  I  object. 

MR.  HANNAN :  Wait  a  minute. 
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BY  MR.  HANNAN: 

Q  What  was  the  color  of  the  ceiling?  A  You  mean 
downstairs  ? 

Q  Yes.  A  Why,  blue. 

Q  Now,  what  showed  through? 

•  •  •  • 

Q  Now,  with  respect  to  the  second  floor,  the  master 
bedroom,  can  you  give  us  any  description  of  what  the  con¬ 
dition  of  the  paint  or  the  ceiling  was  there?  A  I  don’t 
know  the  color.  No,  I  don’t  remember  the  colors,  what 
they  were  before. 

All  I  know  is  what  they  were  painted  over. 

Q  So  far  as  you  could  observe,  what  was  the  effect  of 
the  painting?  A  Well,  it  was  quite  a  poor  job. 

I  noticed  the  drippings  in  there. 

•  *  •  • 

Q  Do  you  remember  anything  about  any  other  bed¬ 
room?  A  Yes,  the  children’s  rooms. 

Q  Yes;  the  children’s  rooms.  Where  are  they?  A 
On  the  second  floor. 

Q  What  do  you  recall  about  the  children’s  rooms?  A 
I  noticed  you  could  see  where  the  brush  did  not  cover  the 
whole  paint. 

Q  Did  not  cover  the  whole  paint?  A  Did  not  cover 
the  whole  paint,  and  it  looked  like  they  had  not  smoothed 
it  off — it  was  rough  looking;  that  is  another  thing. 

•  •  •  • 

Q  Could  you  describe  the  condition  of  the  bathrooms  on 
the  second  floor  with  reference  to  the  paint  job?  A  Well, 
the  general  condition  of  the  whole  place  it  seemed  like  to  me 
that  the  paint  was  very — you  know,  they  had  not,  what¬ 
ever  you  call  it,  smoothed  it  off — it  looked  very  rough  like. 

Q  What  was  to  be  smoothed  off?  A  Maybe  the  blis¬ 
ters,  something  like  that,  on  the  wall. 

It  was  rough  looking. 

That  is  all  I  can  say. 
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•  •  •  • 

Edward  Jackson  on 
Direct  Examination 

Q  Give  us  what  you  saw  in  the  house  with  respect  to 
the  paint  work,  taking  the  first  floor,  for  instance.  A  The 
first  floor: 

I  cleaned  it  at  that  time. 

The  walls  -was  painted,  and  you  do  the  first  coat,  and 
then  you  see  how  it  is,  and  then  you  put  the  second 
one  on,  and  you  can  see  through  the  wall  the  other  coat 
that  is  there,  just  like  it  needed  a  second  coat. 

Q  Like  it  needed  a  second  coat?  A  Yes.  You  know 
how  the  first  coat  gets  on.  It  is  not  level  and  you  can  see 
through  to  the  other  coat  of  paint. 

Q  Was  there  such  a  condition  as  that  on  the  first  floor? 
A  Yes,  sir. 

Q  Were  there  particularly  many  conditions  like  that 
on  the  first  floor?  A  Well,  it  was  in  the  living  room  and 
the  kitchen. 

Q  Did  you  observe  the  arches  between  the  rooms?  A 
Well,  I  did  not  pay  much  attention  to  those  arches. 

Q  How  about  the  ceilings?  Did  you  notice  the  ceil¬ 
ings?  A  Yes,  sir.  The  ceilings  were  about  the  same. 
The  paint  was  up  there  and  it  peeled  off. 

Q  The  paint  was  peeling?  A  Yes. 

Q  With  respect  to  the  second  floor?  A  Yes,  sir,  in 
his  bedroom. 

Q  Mr.  Tendler’s  bedroom?  A  Yes. 

Q  What  did  you  see  there?  A  About  the  same  job. 

The  paint  -was  never  level. 

For  the  first  and  the  second  floor  the  paint  was  like  it 
was  on  the  other  one,  only  that  over  his  bed  and  across 
over  in  front  of  his  ceiling. 

Q  Was  there  anything  about  the  plaster  up  there?  A 
The  plaster,  yes,  over  his  bed,  the  plaster  was  bad. 
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Q  Well,  what  do  you  mean?  A  Well,  it  swagged. 

Q  It  swagged?  A  Yes. 

Q  Did  you  observe  anything  with  respect  to  the  base¬ 
board,  the  painting  on  the  baseboard?  A  On  the  base¬ 
board? 

Q  Yes.  A  Yes,  sir.  Also  the  paint  seemed,  or  the 
paint  there  was  dripping  or  it  had  dripped  on  the  base¬ 
board,  and  also  in  the  tubs  too,  the  bath  tubs. 

Q  You  mean  it  had  fallen  down  from  the  painting,  and 
was  on  the  baseboard? 

Was  that  a  different  colored  paint  on  the  baseboard  than 
the  wall  paint?  A  Yes,  sir.  It  was  the  paint  on  the  ceil¬ 
ing. 

Q  At  any  place  did  you  find  any  chipping?  A  Sir? 

Q  Did  you  find  any  chipping  anywhere  or  any  peel¬ 
ing?  A  Yes. 

Q  Where?  A  Some  on  the  second  floor  and  some  in 
the  bathroom,  and  some  on  the  first  floor  and  also  the 
kitchen. 

Q  How  long  after  you  came  there  did  you  notice  those 
things?  A  Well,  when  I  first  went  there  I  asked  the 
lady,  the  nurse  there,  was  they  going  to  paint  the  second 
coat. 

I  say  “Who  painted  in  here”  and  she  did  not  know 
who  painted  in  there. 

I  asked  her  about  the  downstairs,  in  the  basement;  it 
still  was  not  painted  and  they  were  supposed  to  paint 
there  too,  but  they  never  did  paint  down  in  the  basement. 

Q  Now,  did  you  look  on  the  outside  of  the  house  to 
see  if  the  outside  of  the  house  was  painted?  A  Where? 

Q  The  outside  of  the  house?  A  No,  sir,  I  did  not 
think  about  the  outside  of  the  house,  and  I  know  they  did 
not  paint  that,  because  we  did  that  ourselves. 

A  I  don ’t  think  anything  was  done,  the  way  I  painted 
on  the  outside. 
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BY  MR.  HANNAN: 

Q  You  mean  to  the  woodwork!  A  To  the  woodwork, 
yes. 

Q  Did  you  do  any  painting  to  the  woodwork!  A  We 
put — what  do  you  call  this  stuff — this  stuff  that  you  pro¬ 
tect  the  wood  with. 

Q  Creosote!  A  Yes;  I  think  we  put  two  coats  on  of 
that. 

Q  How  long  after  you  went  there  did  you  put  that 
on  there!  A  We  put  that  on  there  one  Labor  Day. 

X  do  not  know  exactly  what  month  it  was,  but  I  know  it 
was  Labor  Day  and  I  wanted  to  go  to  the  beach,  and  I 
certainly  know  it  was  Labor  Day. 

Q  Was  it  the  same  year  that  you  got  there!  A  Yes; 
I  think  the  first  Labor  Day  after  we  moved  there.  I  well 
remember  that. 

•  •  •  • 

Examination  by  Counsel  for  the  Plaintiffs 

•  •  •  • 

Q  You  say  you  have  done  a  lot  of  painting!  A  Yes, 
I  have. 

Q  Can  you  tell  how  many  coats  of  paint  there  are  in 
this  wall  here!  A  On  the  wall  there  (indicating  in  the 
office  of  the  Special  Master) ! 

Q  Yes.  A  I  don’t  know.  I  guess  there  is  two  coats 
on  there. 

Q  How  many  coats  of  paint  are  there  on  this  wall  on 
this  side  (indicating  in  the  office  of  the  Special  Master)! 
A  Over  here! 

Q  Yes.  A  About  the  same. 

Q  How  about  the  ceiling  (indicating  the  ceiling  in  the 
office  of  the  Special  Master)!  A  I  don’t  know.  I  ain’t 
certain  about  the  ceiling.  I  ain’t  certain. 

(The  witness  examined  the  ceiling  obviously  with  de¬ 
liberation.) 
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THE  WITNESS :  It  could  be  two  on  the  ceiling.  I  do 
not  think  it  is,  because  here  (indicating)  you  can  see 
through  the  ceiling  there. 

•  •  •  • 

Robert  E.  L.  Kennedy 
Direct  Examination 

Q  Mr.  Kennedy,  who  did  the  painting  of  the  partitions 
so  far  as  you  know?  A  I  know  that  we  paid  Booher 
and  Ainsworth  for  a  complete  job  and  we  were  billed  on 
the  basis  of  that,  but  I  do  not  know  who  the  workmen 
were.  It  was  not  Mr.  Booher  or  Mr.  Ainsworth. 

I  do  not  know  the  personnel. 

MR.  BERNSTEIN:  May  we  stipulate,  in  accordance 
with  Mr.  Tendler’s  own  testimony,  that  the  painting  was 
done  by  Jaffe-New  York  Decorating  Company? 

MR.  HANNAN :  Yes,  and  that  Booher  and  Ainsworth 
paid  Jaffe-New  York  Decorating  Company  for  it. 

MR.  BERNSTEIN :  That  is  right. 

•  •  •  • 

Master’s  Decision  Concerning  Mr.  Fisher’s 

Testimony 

THE  SPECIAL  MASTER:  I  have  indicated  that,  so 
far  as  I  am  concerned,  this  witness  is  not  qualified  to 
express  an  opinion  as  to  the  fair  market  value  of  the 
work  done  by  the  plaintiff  in  this  case. 

Now,  you  want  to  show  from  the  witness  what  the  cost 
of  the  job  was. 

MR.  HANNAN:  That  is  right. 

THE  SPECIAL  MASTER:  Are  you  referring  to  the 
painting  only? 

MR.  HANNAN:  The  decorating — everything. 
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THE  SPECIAL  MASTER :  He  will  testify  as  to  what 
he  thinks  the  costs  w;ere. 

Is  that  right? 

MR.  HANNAN :  That  is  right. 

THE  SPECIAL  MASTER:  It  will  go  in  the  record, 
then,  but,  in  the  end,  if  there  is  no  further  testimony 
and  that  is  the  end  of  it,  it  won’t  be  material  to  the 
issue  involved  in  this  case. 

•  •  •  • 

Re-Direct  Examination  of 
Clarence  F.  Fisher 

Q  And,  Mr.  Fisher,  with  respect  to  the  twenty  per 
cent  and  the  ten  per  cent : 

In  your  experience,  what  is  the  reasonable  rate  of 
profit  over  and  above  cost  for  this  type  of  job?  A  Why, 
the  twenty  and  ten  appears  to  me  to  be  usually  proper. 

Q  That  is  your  experience?  A  Yes. 

MR.  HANNAN:  That  is  all. 

Mrs.  M.  TeruUer — Direct  Examination 

A  He  says:  “You  know  that  I  want  the  best  job 
there  is.  This  is  my  house  and  it  is  not  a  commercial 
property.  I  trust  you  to  do  the  best  job.” 

He  said  “Let’s  leave  it  at  twenty  per  cent,  the  ma¬ 
terials  and  so  on,  twenty  per  cent  overhead  and  ten  per 
cent  profit,  and  $1500  upset  price.” 

0.  K. 

“The  best  job”,  I  said,  and  he  echoed  it,  and  Max 
said  “The  best  job  there  is.  We  have  a  new  baby  and 
we  want  the  best  job  there  is  and  we  want  it  completed 
before  we  go  in.  We  want  the  smell  of  the  paint  out 
of  there.” 

So,  my  participation  wras  “the  best  job”,  0.  K.,  and 
“at  a  $1500  upset  price.” 


319 


•  •  •  • 

Q  Was  anything  said  with  respect  to  comparing  the 
understanding  on  the  K  Street  job  and  your  home,  so  far 
as  cost-plus  was  concerned?  A  Yes. 

MR.  BERNSTEIN:  May  I  have  that  question  read? 

THE  REPORTER  (reading) : 

“Q  Was  anything  said  with  respect  to  comparing  the 
understanding  on  the  K  Street  job  and  your  home,  so  far 
as  cost-plus  was  concerned?  A  Yes.” 

THE  WITNESS:  Yes. 

The  main  point  of  this  conversation  was:  “0.  K.  It 
is  ten  per  cent  for  profit  because  this  is  not  a  com¬ 
mercial  property.  Five  per  cent  was  enough  for  com¬ 
mercial  property,  but  I  am  willing  to  pay  ten  per  cent 
to  have  a  real  snappy  job  done.’ 1 

•  •  •  • 

Q  Mrs.  Tendler,  could  you  tell  in  what  rooms,  as  you 
recall,  improper  color  of  paint  was  applied?  A  Well, 
the  majority  of  them. 

The  major  thing  was  with  the  hall  downstairs,  in  that 
area,  was  painted  blue  as  to  the  ascending  stair  wall  and 
the  landing  wall,  and  when  I  came  in  one  day  the  place 
looked  very  dark  and  purple  and  it  took  me  a  moment 
to  ascertain  what  this  awful  impression  was,  and  then  I 
realized  that  they  put  blue  paint  also  on  the  ceiling. 

I  said  to  the  foreman :  “What  is  this?’ ’ 

He  said:  “We  always  paint  the  ceiling  the  same  color 
as  the  wall.” 

I  said:  “That  may  be  true;  but  here  is  the  color 
chart  and  it  shows  the  ceilings  are  to  be  painted  white.” 

He  said:  “We  never  do  that.” 

At  any  rate,  on  calling  the  Jaffe  office  they  rectified 
that,  that  is,  they  rectified  it  to  the  extent  that  they  put 
white  paint  on  over  what  had  been  painted  the  color, 
and  in  doing  that  the  subsequent  observation  was  that 
the  paint  showed  through.  In  other  words,  where  there 
had  been  blue  paint  on  the  ceiling  and  the  white  paint 
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had  been  used  in  an  attempt  to  cover  it,  there  were 
spots. 

They  followed  the  color  chart  but  it  was  not  covered 
so  that  it  covered  up  -what  had  been  previously  put  on. 

Q  Was  this  condition  brought  to  their  attention?  A 
Oh,  yes. 

Q  Did  they  apply  additional  paint  on  those  ceilings? 
A  No,  no. 

Q  When  they  left  the  job,  were  the  ceilings  such  as 
you  have  described?  A  Yes;  they  did  not  cover  the 
little  gadgets  over  them,  either.  You  know,  when  you 
hold  up  a  fixture,  according  to  the  strict  code  here  in 
Washington,  you  have  to  have  a  metal  covering.  There 
were  two  rooms,  three  rooms,  in  which  that  remained  un¬ 
covered.  They  never  covered  over  that  so  the  paint  was 
showing  through. 

Q  Now,  with  respect  to  the  second  floor,  the  master 
bedroom : 

Would  you  describe  the  condition  of  that  so  far  as 
the  paint  is  concerned,  and  the  plaster?  A  Well,  you 
know — 

Q  (interposing)  Just  tell  us.  A  I  am  not  a  tech¬ 
nician  ;  it  is  just  too  bad. 

The  plaster  showed  through  irregularly  and  uneven, 
and  the  paint  was  uneven,  and  the  plaster  all  over  the 
bedroom,  where  the  ceiling  was  to  be  re-done  was  in¬ 
adequate. 

Q  Now,  did  you  notice  any  chipping?  A  Oh,  I  no¬ 
ticed  chipping  in  almost  every  room  in  the  house,  every 
bedroom  in  the  house  chipping  and  peeling. 

I  noticed  where  the  paint  was  applied  in  such  a  man¬ 
ner  that  the  preceding  paint  under  it,  which  was  chipped, 
was  showing,  and  nothing  was  done  about  that,  so  it 
looked  like  a  relief  map  in  a  geography  book. 

The  bathroom,  well,  there  it  was  more  obvious  espe¬ 
cially  when  you  turned  on  the  bright  lights,  you  know, 
and  a  very  startling  one  at  that. 
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Q  With  respect  to  the  woodwork  throughout  the 
house: 

Was  the  woodwork  throughout  the  house  painted?  A 
Yes,  except  the  staircase  and  the  rail. 

Q  Did  the  paint  cover  the  woodwork?  A  No.  There 
was  separation  between  the  paint  so  that  it  looked  like  a 
black  border  effect,  and  just  not  color. 

Q  Was  this  condition  called  to  their  attention?  A 
Yes. 

The  reason  this  is  so  very  noticeable  is  that  everyone 
I  ever  had  to  come  in  to  clean  the  place  would  complain 
that  you  cannot  get  this  dust  off;  it  got  in  the  cracks, 
in  the  separation  between  the  wall  and  the  woodwork, 
and  the  wood  itself  is  not  adequately  covered. 

The  children’s  nurse,  who  had  to  clean  her  room  and 
the  children’s  room  on  the  third  or  the  second  floor,  al¬ 
ways  complained. 

It  was  hard  to  put  a  wash  cloth  to  the  woodwork  or 
wall  for  fear  that  what  little  paint  there  was  there  would 
come  off. 

Q  What  was  done  on  the  third  floor?  A  Nothing — 
oh,  yes;  the  bathroom  had — there  is  a  small  bathroom  on 
the  third  floor  and  the  wall  from  the  tile  to  the  ceiling 
was  done. 

Q  Was  anything  else  done  on  the  top  floor?  A  No, 
there  was  nothing  else  done. 

Q  What  was  done  with  reference  to  the  basement?  A 
Nothing. 

•  •  •  • 

Q  What  was  done  outside?  A  Nothing  was  done 
outside,  but  there  were  ladders  there. 

I  do  not  know  if  you  get  the  concept  of  my  coming 
down  in  the  morning  and  calling  up  to  see  our  work¬ 
men  around  locking  doors  or  unlocking  doors — there 
were  people  hanging  around,  but  they  did  not  accomplish 
anything  that  was  to  be  done  on  the  outside  or  upstairs. 
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Q  What  rooms  in  the  basement  were  not  done!  A 
The  work  room,  the  bathroom,  the  laundry,  and  the 
maid’s  room. 

•  «  •  • 

Examination  by  C  owns  el  for  the  Plaintiffs 
BY  MB.  BERNSTEIN: 

Q  As  you  have  described  it,  there  were  very,  very 
substantial  deficiencies  in  the  Underwood  Street  job?  A 
Yes. 

Q  The  basement  was  not  done?  A  It  was  not  done. 

Q  And  the  outside  was  not  done?  A  No,  it  was  not 

Q  And  paint  w*as  showing  through?  A  Yes. 

Q  Even  you  as  a  layman  would  realize  that  it  would 
take  some  considerable  time  to  correct  that?  A  Oh, 
truly. 

Q  It  would  take  a  substantial  amount  of  time  to  cor¬ 
rect  it?  A  Yes. 

Q  That  condition  existed  on  the  15th  when  you  moved 
in.  You  observed  it  on  the  15th?  A  On  the  15th  we 
moved  in,  and  on  the  15th  I  observed  that  the  work 
was  not  done. 

Q  So,  you  told  the  Jaffes  on  the  16th,  to  correct  it? 
A  No,  we  called  their  attention  to  it. 

Q  And — well,  what  I  mean  is:  You  called  it  to  their 
attention  on  the  16th?  A  Not  that  day. 

Q  But  you  were  aware  of  the  deficiencies  on  the  16th? 
A  Yes. 

Q  And  you  were  aware  of  the  deficiencies  on  the  18th? 
A  Yes. 

•  •  •  • 

Q  Referring  back  to  the  conversation  that  you  said 
Mr.  Tendler  had  on  the  telephone,  you  thought  it  was 
with  Harry  Jaffe — that  is  when  you  were  still  in  your 
offices.  A  Yes. 

Q  When  did  that  conversation  occur? 
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Can  you  place  the  date  of  that  conversation  at  all, 
Mrs.  Tendler? 

THE  DEFENDANT:  Which  conversation? 

BY  MR.  BERNSTEIN: 

Q  This  is  about  the  house  when  he  was  saying  some¬ 
thing  about  wanting  a  base  price.  A  If  I  could  be  re¬ 
minded — if  I  knew  when  we  took  title  to  the  house. 

Q  You  moved  into  the  house?  A  It  was  after  we 
took  title  to  the  house. 

Q  That  does  not  answer  the  question  for  my  purposes. 

Do  you  recall  how  long  it  was  before  you  moved  in 
the  house  that  you  had  this  conversation?  A  Well,  they 
were  to  go  to  work  on  the  6th — that  is  my  child’s  birth¬ 
day;  I  remember  that. 

Q  The  6th  of  what?  A  March.  We  were  to  get  in 
on  the  15th. 

Q  This  conversation—  A  (interposing)  Had  to 
precede  March  6th,  because  that  was  the  day  to  start. 

Q  The  reason  I  ask  is  that  when  you  began  the  con¬ 
versation  before  you  said  it  was  in  January.  A  No, 
that  is  not  correct. 

It  had  to  be  after  we  took  possession. 

Q  Why  do  you  say  that  it  had  to  be  after  you  took 
possession?  A  We  would  not  presume  on  painting  the 
house  when  we  took  possession. 

Q  Do  you  know?  You  are  presuming  now.  A  I 
know  that  we  did  nothing  until  we  took  title  to  the 
house. 

If  you  give  me  the  date  when  we  took  title  to  the 
house  I  could  tell  you. 

Q  Do  you  know  how  long  after  you  signed  the  con¬ 
tract  to  purchase  the  house  that  it  was  that  you  took 
title  to  the  house?  A  Thirty  days,  I  think. 

Q  But  you  do  not  know? 

It  may  have  taken  forty-five  days  to  perfect  title,  or 
it  may  have  taken  sixty  days?  A  No. 

Q  So  you  don’t  know  that?  A  I  know  the  conversa¬ 
tion  took  place  subsequent  to  our  taking  title  to  the 
house. 
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•  *  •  • 

Q  You  testified  a  moment  ago  that  there  was  a  sub¬ 
stantial  amount  of  work  to  be  done.  A  Of  course, 
there  was. 

Q  I  assume  you  realize  that  they  could  not  correct 
all  those  things  by  the  18th.  A  No;  that  is  correct. 

Q  They  could  not  correct  all  those  things  by  the  18th. 
A  They  certainly  could  not  correct  them  all  by  the  18th. 

•  •  •  • 

Q  By  the  evening  of  the  17th,  had  the  outside  of  the 

house  been  painted  at  all?  A  No. 

Q  Or  had  the  basement  of  the  house  been  painted 
at  all?  A  No. 

Q  So  on  the  evening  of  the  17th  neither  of  those 
places,  the  outside  of  the  house  or  the  basement  of  the 
house  had  been  painted?  A  No. 

•  •  •  • 

Geo.  Louis  Wassman 
Direct  Examination 

Q  Was  it  the  practice  of  the  Jaffe  Construction  Com¬ 
pany  to  keep  more  than  one  foreman  on  the  job?  A  If 
we  are  marking  time,  waiting  for  another  job  to  start, 
or  something  has  held  up  a  job,  they  put  two  together 
until  the  jobs  open  up. 

Q  Did  that  happen  on  that  job?  A  I  was  only  there 
one  day,  and  another  foreman,  Berger,  was  marking  time 
two  days.  I  had  one  day  with  Harding. 

Berger  was  there  one  or  two  days — I  am  not  sure 
which. 

•  •  •  • 
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Mr.  Harry  Jaffe — Direct 

Q  So  that  you  tell  us  that  there  was  no  definite  per¬ 
centage  of  mark-up  at  that  time  on  the  Tendler  job?  A 
There  was  no  definite  percentage,  no. 

Q  It  all  depended  on  what  you  thought  it  should 
carry?  A  That  is  correct. 

•  •  •  • 

Q  When  was  this  mark-up  made?  A  If  you  compare 
this  particular  mark-up  with  Mr.  Dove’s  the  carpenter’s 
work,  with  our  original,  we  figured  I  think  a  twenty  per 
cent  mark-up  which  Mr.  Tendler  accepted  and  we  used 
that  same  right  here. 

•  •  •  * 

Q  As  a  matter  of  fact,  you  did  not  tell  him  it  was 
a  sub-contract  job,  did  you?  A  That  is  not  his  busi¬ 
ness. 

•  •  •  • 

A  She  puts  his  price  on  our  work  card.  She  puts 
down  “Dove  so  much”.  Then  I  will  take  it  from  that 
and  I  will  say,  unless  I  have  given  him  an  estimate,  I 
will  turn  around  and  say  “charge  him  so  much  mark¬ 
up”.  If  I  have  given  him  an  estimate  I  disregard  what 
he  charges,  say,  and  I  say  “charge  as  per  estimate  we 
have  submitted  to  him.” 

•  •  •  • 

BY  MR.  HANNAN: 

Q  Those  are  some  of  the  cards?  Is  that  correct?  A 
That  is  most  of  them. 

MR.  HANNAN:  These  will  serve  our  purposes. 

Let  us  mark  these  so  that  we  can  refer  to  them  by 
an  exhibit  number. 

THE  WITNESS:  I  would  like  these  back.  We  keep 
our  files  for  five  years;  we  keep  all  our  records  for  five 
years. 

•  •  •  • 
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Q  Now,  is  there  any  way  that  you  can  check  the  sub¬ 
contractors’  bills  to  determine  whether  or  not  they  are 
reasonable?  A  Well,  our  sub-contractors  have  been 
working  with  us  for  so  many  years  that  I  take  it  for 
granted  that  they  are  reasonable  and  when  I  submit  a 
price  to  our  clients  I  use  the  sub-contractors’  prices  as 
I  get  them,  plus  whatever  mark-up  I  may  put  on  them, 
and  we  are  busy  all  the  year  round,  very  busy,  so  I  be¬ 
lieve  they  are  reasonable. 

Q  These  cards  were  made  out,  were  they  not,  after  the 
job  was  done?  A  No,  sir.  They  were  not. 

Q  When  were  they  made?  A  They  are  made  up 
some  time  during  the  authorization  of  the  job. 

For  instance,  when  Mr.  Tendler  authorized  that  job, 
he  authorized  it  somewhere  around  December  14th,  1945. 

That  is  when  we  made  out  that  card. 

•  •  •  • 

A  Which  we  had  checked,  there,  and  there  is  an  error. 

But,  before  I  left  for  New  York  City,  to  go  to  that 
wedding,  Mr.  Tendler  asked  what  we  charged  for  floors 
and  I  said  “Mr.  Tendler,  we  are  charging  eleven  cents 
a  square  foot.” 

He  said  “If  you  are  away  and  I  have  to  have  it  done, 
what  shall  I  do?” 

I  said:  “You  call  Long  up  and  say  I  will  do  it,  or 
call  our  office” — that  is  what  I  told  him. 

I  have  charged  him  8,426  square  feet  at  eleven  cents. 

Q  Now,  as  a  matter  of  fact,  would  that  add  up  to 
$926.86  at  eleven  cents  a  square  foot?  A  At  eleven 
cents — I  do  not  recall  it. 

Q  Well,  look  at  the  card  (handing  the  card  under  con¬ 
sideration  to  the  witness).  A  That  is  not  it. 

Here  it  is  (referring  to  “Plaintiffs’  Exhibit  No.  2”). 

That  shows  $926.86,  and  I  am  pretty  sure  if  you  figure 
that  8,426  square  feet  at  eleven  cents,  that  is  what  it  is — 
and,  another  thing,  this  is  before  I  left  to  go  to  New 
York  that  I  turned  that  into  our  office. 
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•  *  *  • 

THE  WITNESS:  I  can  answer  the  question: 

I  submitted,  verbally,  before  I  left  to  go  to  New  York, 
to  Mr.  Tendler,  an  estimate,  and  here  is  a  copy  of  it  that 
I  marked  down  in  front  of  Mr.  Tendler  (referring  to  the 
paper  writing  heretofore  marked  “Plaintiffs’  Exhibit  No. 
10  for  identification”). 

I  always  carry  my  yellow  pad  with  me. 

When  he  asked  me  about  the  floors,  I  check  the  floors 
and  I  found  that  there  was  8,426  square  feet,  and  8,426 
square  feet  at  eleven  cents  is  on  that  memorandum. 

Then  I  have  “front  stairways,  first  to  second  floor, 
treads  and  risers;  second  to  top,  treads  only;  and  re¬ 
move  carpets,  steel  strips,  and  sand  and  refinish,  $150.” 

And  also  on  that  time  record,  I  have  the  item  “rear 
stairway,  clean  and  steam,  $68.” 

That  is  the  way  I  billed  it  according  to  the  verbal  esti¬ 
mate  that  I  submitted,  which  he  authorized  me  to  go  along 
on  and  authorized  my  office  or  Long  to  do. 

•  •  •  • 

THE  SPECIAL  MASTER:  It  seems  to  me. that  we 
are  wasting  a  lot  of  time  on  something  that  may  not  be 
material. 

As  I  gather  from  the  testimony,  the  bill  as  submitted 
to  Mr.  Tendler  for  the  flooring  was  not  based  on  any 
mark-up  price  of  the  subcontractor,  but  it  was  an  esti¬ 
mated  price  which  Mr.  Jaffe  quoted  to  Mr.  Tendler. 

•  •  •  • 

Q  So,  in  effect,  is  it  not  true,  Mr.  Jaffe,  that  you  billed 
Mr.  Tendler  for  sanding  there  $1,076.86,  having  paid  for 
that  work  approximately  $740? 

MR.  BERNSTEIN:  May  I  interrupt,  if  the  Court 
please? 

THE  WITNESS:  I  do  not  recall  what  I  paid. 

MR.  BERNSTEIN :  If  the  Court  please— 
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THE  WITNESS  (interposing) :  It  is  somewhat  less 
than  the  $891 1  paid  Long. 

BY  MB.  HANNAN  : 

Q  Was  it  not  $740? 

MB.  BEBNSTEIN :  I  will  stipulate  it  was  somewhere ' 
around  $740. 

•  •  •  • 

Further  Examination  by  Cownsel  for  the  Plaintiffs 
BY  MB.  BEBNSTEIN : 

Q  Mr.  Jaffe,  I  show  you  a  document  marked  “  Plain¬ 
tiffs  ’  Exhibit  No.  10  for  identification’’  and  I  will  ask 
you  to  tell  me  what  it  is,  when  it  was  made  out  and  by 
whom  (handing  the  document  in  question  to  the  wit¬ 
ness).  A  (after  examining  the  document  last  above  re¬ 
ferred  to)  That  was  made  up  by  me  on  December  22  of 
1945  when  Mr.  Tendler  asked  me  what  we  would  charge 
to  refinish  his  floors. 

I  checked  the  floors  over  and  I  said:  “Mr.  Tendler, 
you  have  8,426  feet  according  to  my  measurements  which 
will  cost  you  eleven  cents  a  foot.” 

I  went  up  the  stairway. 

I  said:  “To  do  your  front  stairway  it  would  mean 
$150.” 

The  rear  stairway  he  just  wanted  cleaned  up  and  var¬ 
nish-stained  and  I  said:  “That  will  cost  $68.” 

Q  You  made  that  up  at  that  time  and  that  document 
is  in  your  handwriting?  A  Yes,  sir,  I  made  it  up  at 
that  time  and  I  made  it  out  in  my  own  handwriting 
and  I  made  it  on  that  day. 

MB.  BEBNSTEIN:  I  offer  in  evidence  the  document 
that  has  been  marked  “Plaintiffs’  Exhibit  No.  10  for 
identification”. 

•  •  •  • 

THE  SPECIAL  MASTEB:  I  will  have  to  overrule 
you,  Mr.  Hannan. 

The  paper  will  be  admitted  in  evidence. 
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•  •  •  • 

Q  Mr.  Jaffe,  “Defendant’s  Exhibit  No.  3”  and  the 
comparable  exhibit  for  the  Underwood  Street  job,  “De¬ 
fendant’s  Exhibit  No.  17”  were  made  up  by  your  office, 
were  they  not,  at  my  request  after  litigation  arose?  A 
That  is  right. 

Q  And  they  were  made  up  in  an  attempt  to  recon¬ 
struct  the  costs  on  the  two  jobs  in  question?  A  I  be¬ 
lieve  so. 

Q  It  is  a  fact,  is  it  not,  that  similar  type  documents 
reflecting  costs  on  any  particular  job  are  not  made  up  as 
a  matter  of  your  habits?  A  No.  They  are  not  made  up. 

MR.  HANNAN:  I  object. 

THE  SPECIAL  MASTER:  It  is  perfectly  proper. 

BY  MR.  BERNSTEIN : 

Q  It  was  only  done  in  this  case  after  litigation  arose? 
A  Yes. 

Q  And  you  did  your  best  to  reconstruct  those  figures? 
A  Yes. 

Q  As  to  the  items  of  drop  cloths,  ladders  and  brushes 
in  there,  are  those  approximate  or  accurate?  A  Ap¬ 
proximations. 

Q  And  on  what  basis  did  you  count  the  particular 
figures  up  that  appeared  in  this  document?  A  We  ar¬ 
rived  at  the  time  the  man  uses. 

A  drop  cloth  is  washed  every  week. 

Q  How  did  you  determine  what  it  would  run  you  for 
a  year,  in  figures?  A  I  just  bought  144  a  few  months 

ago. 

Our  ladders,  we  buy  them  in  volume;  they  steal  them 
and  they  wear  out. 

Q  So  this  is  an  average  figure?  A  It  is  an  average 
figure. 

•  •  •  • 
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Frank  H.  Douglas — Redirect  Examination 

Q  What  is  the  recognized  or  the  usual  mark-up  that  a 
general  contractor  will  put  on  a  sub-contractor’s  bill  for 
this  type  of  work,  such  as  sanding,  such  as  carpentry- 
work,  such  as  plumbing,  and  so  forth?  A  Well,  my 
mark-up  is  generally  around  ten  per  cent  overall  if  I  do 
not  have  to  do  any  other  work  in  connection  with  his 
work,  such  as  work  that  he  may  damage,  but,  on  an  aver¬ 
age,  it  is  ten  per  cent. 

If  I  call  a  man  in  to  repair  a  roof  I  take  his  bill  and 
add  ten  per  cent  and  mail  it  in. 

That  is  the  average. 

Q  That  is  the  average?  A  That  is  the  average; 
about  most  of  the  contractors  work  about  the  same. 

Q  Would  that  apply  to  the  same  extent  with  regard 
to  floor  sanding  and  finishing?  A  Yes,  it  would  apply 
to  the  same  extent  except  if  you  got  into  large  jobs  then 
you  might  apply  less  when  a  job  ran  way  into  big 
money. 

Q  Would  you  call  a  job  of  this  size  that  may  have  a 
bill  of  $750  a  large  sized  job?  A  No.  You  would  add 
ten  per  cent. 

If  a  bill  ran  over  $5,000  I  think  the  contractor  would 
put  five  per  cent,  six  per  cent  or  up  to  eight  per  cent 
on  that,  but  under  that  he  would  add  ten  per  cent 

Q  Would  fifty  per  cent  be  an  unreasonable  amount? 
A  I  imagine  it  would  be. 

•  •  •  • 

Further  Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  Do  you  do  any  estimating  on  the  cost  of  sanding 
and  refinishing  floors?  A  I  estimate  generally  on  re¬ 
modelling. 

Q  What  -was  the  average  cost,  in  1945  and  1946,  per 
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square  foot,  for  resanding  and  finishing  floors?  A 
About  twelve  cents  or  twelve  and  a  half  cents. 

Q  Twelve  cents  or  twelve  and  a  half  cents  per  square 
foot?  A  That  is  right. 

•  •  •  • 

David  L.  Stem 

•  •  •  • 

Examination  by  Counsel  for  the  Plaintiffs 

BY  MR.  BERNSTEIN: 

Q  Your  name  is  David  L.  Stem?  A  Yes. 

Q  Mr.  Stem,  will  you  state  your  occupation,  please? 
A  Builder. 

Q  And  with  whom  are  you  associated?  A  Myself. 
I  am  in  business  for  myself. 

Q  Will  you  state  some  of  the  buildings  or  projects 
that  you  have  built?  A  Well,  the  last  one  I  built  was 
the  Shirlington  Shopping  Center. 

I  do  not  know  if  you  know  that  Center  or  not. 

Q  In  Arlington?  A  Yes,  that  is  in  Arlington,  Vir¬ 
ginia. 

I  am  now  building  a  206  apartment  unit;  the  Frontenac 
Apartment;  the  Ponce  de  Leon  Apartment;  the  Oakland 
Terrace,  and  several  others  I  have  built. 

Q  How  long  have  you  been  in  that  business?  A 
Twenty-five  years. 

Q  In  this  city?  A  Yes. 

Q  Do  you  know  the  parties  in  this  case,  Mr.  Jaffe 
and  Mr.  Tendler?  A  Yes,  I  do. 

Q  Do  you  recall,  Mr.  Stem,  an  occasion  some  years 
ago  when  you  at  Mr.  Tendler *s  request  visited  his  home? 
A  I  was  at  Mr.  Tendler ’s  home  I  imagine  around  three 
years  ago. 

•  •  •  * 
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Q  Before  I  go  farther,  Mr.  Stern,  let  me  ask  yon  this : 

In  the  course  of  your  building  work  and  experience 
you  are  required  to,  are  you  not,  have  an  understanding 
of  painting  and  materials?  A  I  believe  so,  yes. 

Q  And  of  the  quality  of  work?  A  I  do. 

Q  In  other  words,  your  work  includes  supervision  of 
all  phases  of  building,  including  painting?  A  That  is 
correct. 

Q  And  decorating?  A  Yes. 

Q  And  may  I  ask  you  if  you  have  done  work  in  con¬ 
nection  with  residences  as  well  as  commercial  structures? 
A  Oh,  yes ;  several  residences. 

Q  You  stated  that  you  had  visited  Mr.  Tendler’s  home 
several  years  ago?  A  Yes,  but  I  do  not  know  the  exact 
date. 

Q  How  many  times  have  you  visited  Mr.  Tendler’s 
home  on  Underwood  Street?  A  Only  once. 

Q  So  there  is  only  this  one  occasion  that  we  are  speak¬ 
ing  of?  A  Yes. 

Q  Do  you  recall  about  when  that  was — the  year,  for 
example?  A  I  would  say  around  in  1946. 

I  am  not  positive  of  the  year. 

Q  And  what  time  of  the  year  was  it?  Was  it  winter, 
spring,  summer  or  fall?  A  I  think  in  the  spring — I  am 
not  positive. 

Q  Do  you  recall  the  occasion  for  that  visit?  A  Well, 
it  was  a  social  visit;  that  is  all. 

Q  You  had  gone  over  there  to  dinner?  A  I  had  gone 
over  there  to  dinner ;  yes. 

Q  And  you  never  had  been  in  Mr.  Tendler’s  house 
before?  A  No,  I  do  not  think  so. 

Q  Now,  in  the  course  of  that  visit  on  that  occasion, 
did  Mr.  Tendler  ask  for  your  opinion  as  to  the  painting 
and  decorating  work  in  that  home?  A  Well,  I  do  not 
think  he  asked  it  just  in  that  manner. 

I  think  he  asked  me  to  take  a  look  at  it — “I  just  had 
the  house  painted.  Take  a  look  at  it  and  see  what  you 
think  of  it.” 


Q  Did  yon  take  a  look  at  it?  A  I  looked  at  it  gener¬ 
ally — not  minutely. 

I  did  not  know  at  the  time  that  Mr.  Jaffe,  who  is  also 
a  friend  of  mine,  had  done  the  painting. 

I  asked  Mr.  Tendler  why  he  wanted  me  to  look  at  it. 

He  said  “I  just  want  you  to  tell  me  whether  it  is  a 
good  job  or  not.” 

I  said:  “I  don’t  quite  get  this.  Who  did  the  paint¬ 
ing?” 

Then  he  told  me  “Mr.  Jaffe.” 

I  said:  “We  are  all  friends  and  I  would  rather  not 
get  into  the  picture  but,  generally,  that  is  a  good  job.” 

I  think  that  is  all  that  was  said. 

Q  Have  you  everpn  the  course  of  your  work  or  other- 
wis^irad^nccasion  to  look  at  the  painting  and  decorating 
jobs  done  in  many  other  homes  of  the  same  type?  A 
How  do  you  nxean  “look  at  it”? 

Do  you  mean  work  that  I  have  had  done? 

Q  Work  that  you  have  had  done.  A  I  always  look 
at  it. 

Q  Other  than  work  you  have  done,  have  you  visited 
many  homes  of  the  same  class  and  type  of  decorating 
and  painting?  A  Oh,  surely. 

Q  Many  of  them?  A  Surely. 

•  •  •  • 

Q  Did  you  see  the  living  room?  A  Yes. 

Q  Could  you  state  whether  or  not  in  your  opinion 
the  living  room  was  painted  and  decorated  in  good  and 
workmanlike  manner?  A  I  would  say  “Yes”. 

•  •  •  • 

THE  WITNESS:  As  I  recall  this,  Mr.  Tendler  took 
me  first  to  the  top  floor  and  we  walked  from  the  top 
floor  down  and  on  the  way  down  I  said:  “I  don’t  want 
to  get  mixed  up  in  anything  like  this.” 

I  said  that  after  I  asked  him  who  did  the  job  and  he 
told  me  that  Mr.  Jaffe  had  done  the  job. 
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Q  Before  I  go  farther,  Mr.  Stern,  let  me  ask  you  this : 

In  the  course  of  your  building  work  and  experience 
you  are  required  to,  are  you  not,  have  an  understanding 
of  painting  and  materials?  A  I  believe  so,  yes. 

Q  And  of  the  quality  of  work?  A  I  do. 

Q  In  other  words,  your  work  includes  supervision  of 
all  phases  of  building,  including  painting?  A  That  is 
correct. 

Q  And  decorating?  A  Yes. 

Q  And  may  I  ask  you  if  you  have  done  work  in  con¬ 
nection  with  residences  as  well  as  commercial  structures? 
A  Oh,  yes ;  several  residences. 

Q  You  stated  that  you  had  visited  Mr.  Tendler’s  home 
several  years  ago?  A  Yes,  but  I  do  not  know  the  exact 
date. 

Q  How  many  times  have  you  visited  Mr.  Tendler’s 
home  on  Underwood  Street?  A  Only  once. 

Q  So  there  is  only  this  one  occasion  that  we  are  speak¬ 
ing  of?  A  Yes. 

Q  Do  you  recall  about  when  that  was — the  year,  for 
example?  A  I  would  say  around  in  1946. 

I  am  not  positive  of  the  year. 

Q  And  what  time  of  the  year  was  it?  Was  it  winter, 
spring,  summer  or  fall?  A  I  think  in  the  spring — I  am 
not  positive. 

Q  Do  you  recall  the  occasion  for  that  visit?  A  Well, 
it  was  a  social  visit;  that  is  all. 

Q  You  had  gone  over  there  to  dinner?  A  I  had  gone 
over  there  to  dinner;  yes. 

Q  And  you  never  had  been  in  Mr.  Tendler’s  house 
before?  A  No,  I  do  not  think  so. 

Q  Now,  in  the  course  of  that  visit  on  that  occasion, 
did  Mr.  Tendler  ask  for  your  opinion  as  to  the  painting 
and  decorating  work  in  that  home?  A  Well,  I  do  not 
think  he  asked  it  just  in  that  manner. 

I  think  he  asked  me  to  take  a  look  at  it — “I  just  had 
the  house  painted.  Take  a  look  at  it  and  see  what  you 
think  of  it.” 
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Q  Did  you  take  a  look  at  it?  A  I  looked  at  it  gener¬ 
ally — not  minutely. 

I  did  not  know  at  the  time  that  Mr.  Jaffe,  who  is  also 
a  friend  of  mine,  had  done  the  painting. 

I  asked  Mr.  Tendler  why  he  wanted  me  to  look  at  it. 

He  said  “I  just  want  you  to  tell  me  whether  it  is  a 
good  job  or  not.” 

I  said:  “I  don’t  quite  get  this.  "Who  did  the  paint¬ 
ing?” 

Then  he  told  me  “Mr.  Jaffe.” 

I  said:  “We  are  all  friends  and  I  would  rather  not 
get  into  the  picture  but,  generally,  that  is  a  good  job.” 

I  think  that  is  all  that  was  said. 

Q  Have  you  ever,  in  the  course  of  your  work  or  other¬ 
wise,  had  occasion  to  look  at  the  painting  and  decorating 
jobs  done  in  many  other  homes  of  the  same  type?  A 
How  do  you  mean  “look  at  it”? 

Do  you  mean  work  that  I  have  had  done? 

Q  Work  that  you  have  had  done.  A  I  always  look 
at  it. 

Q  Other  than  work  you  have  done,  have  you  visited 
many  homes  of  the  same  class  and  type  of  decorating 
and  painting?  A  Oh,  surely. 

Q  Many  of  them?  A  Surely. 

•  •  •  • 

Q  Did  you  see  the  living  room?  A  Yes. 

Q  Could  you  state  whether  or  not  in  your  opinion 
the  living  room  was  painted  and  decorated  in  good  and 
workmanlike  manner?  A  I  would  say  “Yes”. 

•  •  •  • 

THE  WITNESS:  As  I  recall  this,  Mr.  Tendler  took 
me  first  to  the  top  floor  and  we  walked  from  the  top 
floor  down  and  on  the  way  down  I  said:  “I  don’t  want 
to  get  mixed  up  in  anything  like  this.” 

I  said  that  after  I  asked  him  who  did  the  job  and  he 
told  me  that  Mr.  Jaffe  had  done  the  job. 
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He  said  he  was  having  some  trouble  with  Jaffe  on 
the  state  of  the  residence,  and  I  said  that  Mr.  Jaffe 
was  also  a  friend  of  mine  and  I  did  not  want  to  be  in  the 
middle,  and  I  said  “But  I  will  say,  looking  at  it  the  way 
I  did  it  was  a  good  job.” 

•  •  •  • 

Further  Examination  by  Counsel  for  the  Plaintiffs 
BY  MR.  BERNSTEIN: 

Q  You  did  observe  the  walls  in  the  living  room?  A 
I  must  have.  I  was  there. 

Q  Did  vou  observe  the  undercoating  showing  through? 
A  No. 

Q  Or  did  you  observe  that  in  any  of  the  other  rooms 
that  you  looked  at?  A  Not  that  I  know  of ;  no. 

•  •  •  • 

Morris  L.  Weiss 
Direct  Examination 

Q  With  respect  to  the  sub-contract  wherein  a  bill  is 
rendered  to  you  for  the  work  done  on  a  job  and  you  have 
no  more  than  a  supervisory  job  to  do,  what  is  the  practice 
with  reference  to  the  percentage  that  is  charged  over  the 
top  of  the  bill  rendered  to  you?  A  On  all  sub-contracts 
1  charge  ten  per  cent  above  the  cost  of  the  job. 

Q  Do  you  find  that  is  the  standard?  A  I  do  not 
know  if  it  is  the  standard  or  not. 

•  *  •  * 

Q  And  now,  Mr.  Weiss,  what,  according  to  vour  com¬ 
putation,  is  the  total  value  or  cost  of  the  work  as  told 
you  by  Mr.  Tendler  that  was  omitted?  A  About  $1,523. 

THE  DEFENDANT:  That  is  wrong  again. 

•  •  •  • 
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MR.  BERNSTEIN:  If  the  Court  please,  I  move  that 
the  entire  testimony  of  this  witness  as  to  omissions  and 
the  value  of  the  omissions  on  the  K  Street  job  be  stricken 
on  the  ground  that  the  questions  asked  do  not  in  any  way 
relate  to  the  job  actually  accomplished  as  reflected  by  a 
comparison  of  the  testimony  of  the  witness  with  the  tes¬ 
timony  of  Mr.  Tendler — that  is  as  to  what  Mr.  Tendler 
told  him  was  omitted  and  Mr.  Tendler ’s  own  testimony 
on  the  stand  as  to  what  was  omitted. 

I  have  taken  one  single  item  in  each  room,  the  number 
of  coats  of  paint  applied — 

THE  SPECIAL  MASTER  (interposing):  I  do  not 
want  to  interrupt  you,  but  I  will  take  your  motion  under 
consideration  and  not  rule  on  it  at  this  time. 

MR.  BERNSTEIN:  I  realize  that,  Judge,  but  this  is 
for  the  record: 

In  one  single  item,  as  to  the  number  of  coats  applied, 
the  number  of  coats  of  paint  applied,  I  checked  separately 
thirteen  different  rooms  in  which  Mr.  Tendler  testified 
that  the  number  of  coats  were  all  right  and  this  witness 
testified  that  Mr.  Tendler  told  him  that  only  one  or  two 
coats  less  than  were  required  by  the  estimate  were  ap¬ 
plied. 

THE  SPECIAL  MASTER:  If  an  examination  of  the 
testimony,  from  the  record  that  will  be  furnished  here 
to  me,  shows  that  to  be  the  case,  that,  of  course,  will 
materially  affect  the  testimony  of  this  witness. 

•  •  • 

BY  MR.  HANNAN: 

Q  I  want  you  to  refer  again  to  your  original  copy  and 
give  what  the  total  amount  of  those  figures  is,  the  figures 
that  you  just  stated,  what  the  total  amount  would  that 
be  or  is. 

That  would  be  the  total  of  your  black  figures — that  is 
the  total  of  these  black  figures  here  (indicating  on  “De¬ 
fendant’s  Exhibit  No.  25  in  evidence”). 
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What  is  the  total  of  the  items  that  you  have  just  tes¬ 
tified  to?  A  $1S00. 

MR.  BERNSTEIN:  The  $1523  is  incorrect? 

MR.  HANNAN:  That  was  on  the  other  basis. 

MR.  BERNSTEIN:  It  is  $1800  now? 

THE  WITNESS :  $1800. 

THE  SPECIAL  MASTER:  And  what  "was  his  estimate 
of  the  value  of  the  work — $5,025? 

THE  WITNESS:  $5,025. 

BY  THE  SPECIAL  MASTER: 

Q  The  value  of  the  work  was  $5,025?  A  Yes. 

•  •  • 

Q  Mr.  Weiss,  you  gave  an  estimate  of  $1800  as  the 
valuation  of  the  wrork  that  was  omitted. 

As  you  testified  a  while  ago  you  also  noted  that  there 
was  some  work  done  that  was  considered  as  extras. 

Do  you  have  a  total  valuation  of  extra  work  that  was 
done?  A  Yes,  this  item  here  (indicating  on  “Defend¬ 
ant’s  Exhibit  No.  25,  in  evidence”). 

Q  Not  that  one  item,  but  all  the  items. 

Do  you  have  something  like  two  or  three  hundred  dol¬ 
lars? 

MR.  HANNAN :  I  think  it  is  recapitulated  over  here 
(indicating  the  first  page  of  “Defendant’s  Exhibit  No.  25 
in  evidence”). 

THE  WITNESS:  (after  examining  the  exhibit  last 
above  referred  to)  Yes;  it  -was  $230. 

BY  THE  SPECIAL  MASTER: 

Q  $230?  A  Yes. 

Q  Was  that  $230 — well,  is  it  not  proper  to  state  that 
it  should  be  added  to  your  figure  of  $5,025? 

THE  DEFENDANT:  Yes,  sir. 

THE  WITNESS :  Yes,  sir. 

•  •  • 

BY  MR.  BERNSTEIN: 

Q  Mr.  Weiss,  who  made  up  these  adding  machine  sheets, 
the  computations  (referring  to  adding  machine  tapes  which 
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are  a  part  of  “Defendant’s  Exhibit  No.  25  in  evidence”). 
A  The  typist. 

Q  What  typist?  A  My  typist. 

Q  Maybe  we  are  confusing  each  other.  A  These 
things  here  (indicating). 

Q  The  adding  machine  tapes.  Who  did  that  (referring 
to  “Defendant’s  Exhibit  No.  25  in  evidence”).  A  We 
added  it  all  up  together  with  Mr.  Tendler. 

Q  What  do  you  mean  “We”  did  it? 

Is  it  not  a  fact  that  Mr.  Tendler  did  it?  A  Yes. 

•  *  • 

Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 
Exhibits  Before  the  Special  Master 
Defts.  Exhibit  Id.  No.  2 
Pltfs.  Exhibit  No.  5 

MAY  TENDLER  Republic  7766 

Counselor  at  Law 

1703  K  Street  NW 
Washington,  D.  C. 

January  26,  1946 

Jaffee-New  York  Decorating  Co. 

911  -  13th  Street  NW 
Washington,  D.  C. 

Gentlemen : 

The  following  things  are  still  in  need  of  attention  at 
the  above  address : 

1 —  Marquee  must  be  repaired  as  it  leaks. 

2 —  New  sash  or  chain  put  on  window  in  Gen.  Cramer’s 
office  on  the  second  floor. 

3 —  Skylight  must  be  cleaned. 

4 —  Smoke  stack  must  be  straightened  and  secured  (at 
rear  of  dining  room  addition). 
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5 —  Cover  with  metal  the  jams  and  trim  on  doors  to  fur¬ 
nace  in  the  basement,  to  meet  fire  regulations. 

6 —  Remove  surplus  tin  and  metal  lathe  and  plaster 
board. 

7 —  Paint  over  place  on  ceiling  in  large  office  on  first 
floor  where  light  fixture  was  removed. 

8 —  Ease  door  to  large  office  on  first  floor  front  and  put 
on  extra  hinge. 

9 —  Paint  unpainted  trim  on  2  doors,  first  floor  rear  and 
metal  patch  on  window  frame  in  back  room. 

10 —  As  soon  as  plumber  is  through,  replaster  and  repaint 
third  floor  front  bath  where  needed  and  refinish 
part  of  floor,  window  and  ceiling  where  damaged  by 
water. 

11 —  Have  plumber  remove  projecting  floor  connections 
in  bath  at  rear  of  third  floor. 

12 —  Patch  linoleum  back  of  switchboard. 

13 —  Install  spring  to  close  fire  door  in  fourth  floor  hall. 

14 —  Loosen  door  to  store  room  in  hall  of  second  floor. 

15 —  Repair  gas  logs  in  Dr.  Kear’s  office. 

16 —  Repair  cut-off  valve  on  hand  feed  furnace. 

Your  immediate  attention  to  the  above  matters  will  be 

appreciated. 

Very  truly  yours, 

/s/  Max  Tendler 
Max  Tendler 
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Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 

Deft.  Exhibit  for  Ident.  No.  16 

M.  F.  ZEPP  &  SON 
General  House  Repairing 

Plumbing  and  Heating  Painting  Repairs  of  All  Kinds 
Carpentering  Paperhanging  Estimates  Furnished 
312  Concord  Avenue.  N.  W. 

Washington,  D.  C. 

April  1st.  1946 

Mr.  Max  Tendler 
1703  K  St.  N.  W. 

Dear  Mr.  Tendler; 

At  your  request  we  are  mailing  you  an  estimate  for 
the  following  work  to  be  done  at  your  home  located  at 
1637  Underwood  St.  N.  W. 

Paint  third  floor  bath  room  two  coats.  $20.00 

Paint  third  floor  windows.  $  5.00 

Paint  trim  on  door  to  third  floor.  $  2.50 

Paint  second  floor  bath  room  two  coats.  $20.00 

Paint  second  floor  north  bed  room  one  coat.  $35.00 

Paint  babys  bed  room  and  bath  room  one  coat.  $45.00 

Plaster  master  bed  room  where  necessary.  $75.00 

Paint  master  bed  room  two  coats.  $75.00 

Paint  master  bed  room  closet  shelves.  $  5.00 

Plaster  master  bath  room  and  paint  same.  $50.00 

Paint  sewing  room  one  coat.  $35.00 

Paint  hall  bath  room  two  coats.  $25.00 

Paint  boys  bed  room  and  bath  room  one  coat.  $55.00 

Paint  trim  in  second  floor  hall  one  coat.  $45.00 

Paint  ceiling  and  side  walls  of  second  floor  hall 
one  coat.  $80.00 

Paint  trim  of  first  floor  hall  one  coat.  $64.00 

Paint  ceiling  and  side  walls  of  first  floor  hall 
one  coat.  $85.00 
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Paint  powder  room  one  coat.  $20.00 

Paint  dining  room  one  coat.  $35.00 

Paint  living  room  one  coat.  $55.00 

Plaster  and  paint  den.  $60.00 

Paint  library  one  coat.  $15.00 

Paint  entire  kitchen  two  coats.  $85.00 

Paint  breakfast  room  one  coat.  $65.00 

Paint  basement  bed  room  twTo  coats.  $55.00 

Paint  maids  bath  room  two  coats.  $35.00 

Paint  laundry  room  two  coats.  $60.00 

Paint  maids  bed  room  two  coats.  $70.00 

Paint  six  doors  in  basement  two  coats.  &  base, 
ment  windows.  $36.00 


Stain  trim  on  outside  where  not  stained  at  present  $75.00 

Total  1387.50 

This  estimate  is  based  on  using  the  best  grade  of 
material  and  good  workmanship  will  be  used  throughout 
insuring  you  of  a  good;  clean;  neat;  job  in  every  respect 

We  thank  you  for  the  inquiry  and  if  favored  with  the 
contract  will  arrange  to  do  the  work  promptly. 

Very  truly  yours 

M.  F.  Zepp  &  Sons 
By  /s/  M.  F.  Zepp,  Sr. 
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Filed  Apr  2  1951  Harry  M.  Hall,  Clerk 
Defts.  Exhibit  No.  26 

A  good  Repair  Job  Is  Worth  the  Difference 
MEtropolitan  6100  Residence:  Michigan  5398 
R.  H.  FREELAND 
Repair  Shop 
613  D  Street,  Northwest 
Washington  4,  D.  C. 

Door  Closers  Repaired 

Lawnmowers,  Hand  Saws,  Scissors  Sharpened 
Lock  and  Gnnsmith 

6  Keys  fitted  and  Repairs  made  to  locks  $6.00 

1  new  Corbin  #2  door  closer  furnished  installed 

front  door  13.00 

Total  $19.00 

Pd  4/8/46  #1167 

Filed  Apr  2  1951  Harry  M.  Hull,  Clerk 
Defts.  Exhibit  No.  27 

Main  3822  Res.,  Decatur  1826-W 

Washington,  D.  C.,  March  13, 1945 
Mr.  Max  Tendler 
To  R.  H.  FREELAND,  Dr. 

Lock  and  Gunsmith 
Lawn  Mowers  and  Saws  Sharpened 
Locks  Opened,  Fitted  and  Installed 
Door  Check  Repairing 
613  D  Street,  Northwest 

5  door  closers  #2  new  Corbin  furnished  installed 
@  $13.00  65.00 

2  springs  furnished  installed  men’s  room  ladies 

room  @  $1.25  2.50 

$67.50 

Pd  3/13/45  Paid  R.  R.  Freeland 
#  1128 
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Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


Max  Tendleb 
1762  K  Street,  N.  W. 
Washington,  D.  C. 
Pro  se. 


No.  10,981 

STATEMENT  OF  QUESTIONS  PRESENTED 


1.  Whether  the  court  erred  in  submitting  all  of  the 
issues  of  a  jury  case  to  a  special  master  where  those 
issues  included  such  uncomplicated  questions  as  whether 
the  terms  of  an  oral  contract  were  as  stated  by  appellant 
or  by  appellees. 

2.  Whether  the  court  erred  in  refusing  to  hear  objec¬ 
tions  to  findings  and  conclusions  of  a  special  master 
before  admitting  them  in  evidence,  and  in  improperly 
allowing  in  evidence  findings  which  were  erroneous  con¬ 
clusions  of  law  or  conclusions  of  fact  without  findings  of 
the  supporting  facts. 

3.  Whether  the  court  erred  in  refusing  to  allow  the 
jury  to  consider  appellant’s  price  control  defense,  and 
particularly  in  refusing  to  rule  that  there  was  sufficient 
evidence  to  shift  the  burden  of  proving  the  legality  of 
appellees’  charges  to  the  seller,  where  the  maximum  price 
was  admittedly  an  individual  matter  with  the  seller. 

4.  Whether  the  court  erred  in  dismissing  a  triple 
damage  counterclaim  on  the  ground  that  appellant  had 
purchased  the  services  of  appellees  in  the  course  of  a 
trade  or  business,  and  was  therefore  not  permitted  to 
bring  a  counterclaim  under  the  Emergency  Price  Con¬ 
trol  Act  of  1942,  where  there  was  no  evidence  before  the 
court  to  show  whether  or  not  the  services  were  pur¬ 
chased  in  the  course  of  a  trade  or  business. 

5.  Whether  the  court  erred  in  the  admission  and  ex¬ 
clusion  of  evidence,  particularly: 

a.  Whether  a  price  control  official  should  have  been 
allowed  to  testify  that  the  government  had  investigated 
and  found  no  price  control  violation,  where  the  existence 
of  such  violations  was  an  ultimate  issue. 
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the  meaning  of  Rule  53 _  20 

II.  The  court  erred  in  refusing  to  hear  ap¬ 
pellant’s  objections  to  the  findings  of  the 
special  master  at  the  time  they  were  of¬ 
fered  in  evidence,  and  in  improperly  ad¬ 
mitting  certain  findings  as  evidence -  25 

III.  The  court  erred  in  not  permitting  appel¬ 

lant’s  defense  under  the  Emergency  Price 
Control  Act  of  1942  to  be  considered  by 
the  jury.  The  burden  of  proof  that  ap¬ 
pellees  had  charged  a  legal  price  should 
have  been  placed  upon  them -  32 

IV.  The  court  erred  in  the  pre-trial  dismissal 

of  appellant’s  triple  damage  counterclaim 
on  the  ground  that  appellees’  services  were 
purchased  by  appellant  in  the  course  of  a 
trade  or  business.  The  ruling  was  pre¬ 
mature  since  the  counterclaim  raised  an 
issue  of  fact  upon  which  evidence  should 
have  been  received  at  the  trial -  41 

V.  The  court  erred  in  allowing  a  price  con¬ 
trol  official  to  testify  that  there  had  been 
no  price  control  violations  and  no  action 
taken  against  appellees.  It  further  erred 
in  excluding  expert  testimony. _  42 

VI.  The  court  erred  in  allowing  and  in  mak¬ 
ing  prejudicial  remarks  in  the  presence  of 
the  jury  _  44 
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Appendix  A 

(Constitutional  Provisions,  Statutes,  Rules  and  Regulations 

Involved) 


In  The 


Hutted  States  Court  at  Appeals 

Foe  the  Distbict  of  Columbia  Ciecuit 


No.  10,981 


Max  Tendleb,  Appellant, 
v. 

Henby  A.  Jaffe,  Habby  R.  Jaffe,  Mobbis  Jaffe,  Co- 
Partners  Trading  as  New  Yobk  Decobating  Com> 
pany.  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  this  Court  is  invoked  under  28 
U.  S.  C.  1291. 

STATEMENT  OF  THE  CASE 

Pleadings.  Appellees  brought  an  action  to  recover  a 
$7,886.63  debt  resulting  from  a  bill  rendered  on  a  con¬ 
tract  to  redecorate  a  small  office  building  (1703  K  Street, 
N.  W.,  Washington,  D.  C.)  and  received  a  judgment  for 
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$9,120.25  (Jt.  App.  43-44)  \  They  alleged  (Jt.  App.  2-5) 
that  they  had  completed  performance  of  the  contract  as 
modified  by  omissions  and  additions,  that  they  had  sub¬ 
mitted  a  bill  for  $7,886.63,  representing  the  agreed  sum 
of  $5,627.00  plus  a  reasonable  charge  for  extras,  and  that 
appellant  had  never  paid.  Appellees  are  Henry  A., 
Harry  E.  and  Morris  Jaffe,  co-partners,  doing  business 
as  Jaffe-New  York  Decorating  Company. 

Appellant  answered  (Jt.  App.  5-6)  that  the  contract 
was  not  as  represented  in  the  complaint,  but  was  on  a 
cost-plus  basis  (labor  and  materials  plus  20%  for  over¬ 
head  and  5%  for  profit).  Appellant  defended  that  the 
charges  were  illegal  in  that  they  exceeded  those  allowed 
under  the  Emergency  Price  Control  Act  of  1942.  Ap¬ 
pellant  counterclaimed  (Jt.  App.  7-9)  for  damages  of 
$9,249.89,  or  treble  the  alleged  Price  Control  Act  over¬ 
charge.  He  also  counterclaimed  for  damages  on  another 
contract  (appellant’s  home,  1637  Underwood  Street,  N. 
W.,  Washington,  D.  C.)  in  the  sum  of  $4,500,  which 
included  a  treble  damage  claim  for  a  price  control  over¬ 
charge  and  a  claim  for  damages  due  to  faulty  work. 

Appellees  replied  (Jt.  App.  14-15)  by  generally  deny¬ 
ing  appellant’s  defenses  and  counterclaims.  They  made 
an  oral  motion  to  dismiss  the  price  control  act  treble 
damage  counterclaim  on  the  office  building  which  was 
granted.  (Jt.  App.  11-12). 

Reference  to  Special  Master .  The  cause  came  up  for 
a  jury  trial,  but  the  trial  judge,  Matthew  F.  McGuire, 
on  his  own  motion  over  strenuous  objection  of  the  ap¬ 
pellant,  submitted  the  cause  to  a  special  master  who  was 
ordered  “to  take  evidence  and  make  and  report  findings 
of  fact  and  conclusions  of  law  to  this  Court  as  to  all 
issues”  and  ordered  that  the  costs  be  charged  against 


1  There  was  also  an  action  to  enforce  a  mechanic’s  lien  which  was 
dismissed. 
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the  party  against  whom  judgment  was  rendered.  (Jt. 
App.  14-15). 

The  Special  Master  held  hearings  during  the  summer 
of  1949  and  submitted  findings  (Jt.  App.  17-21).  He 
stated  that  the  only  issues  presented  by  the  pleadings 
were  (1)  what  was  the  agreement  and  price;  (2)  did 
the  charges  made  violate  the  Emergency  Price  Control 
Act,  and  (3)  did  the  sum  paid  by  appellant  for  work  on 
his  residence  violate  the  Price  Control  Act  to  entitle 
him  to  treble  damage. 

The  “findings  and  conclusions”  of  the  Special  Master 
were  to  the  effect  that:  Appellees  furnished  appellant 
with  a  written  estimate  of  $5,627.00  which  appellant 
orally  accepted.  The  evidence  would  not  support  appel¬ 
lant’s  claim  of  a  cost-plus  contract.  The  appellant  di¬ 
rected  numerous  changes  which  were  complied  with, 
which  amounted  to  a  complete  variance  “by  the  de¬ 
fendant.”  The  evidence  would  not  support  a  finding 
that  the  parties  agreed  to  a  price  for  the  work  “actually 
accomplished  under  the  direction  of  the  defendant.” 
The  appellees  were  therefore  entitled  to  a  fair  and  rea¬ 
sonable  value  which  was  $7,153.13.  There  was  no  evi¬ 
dence  of  violation  on  the  office  building  contract  of  the 
Price  Control  Act.  There  were  also  findings  concerning 
appellant’s  counterclaim  on  the  residence  contract. 

Appellant  filed  written  exceptions  and  objections  (Jt. 
App.  21-30).  The  substance  of  the  objection  was  that 
the  findings  were  conclusions  without  any  finding  of  basic 
facts,  that  thev  were  so  indefinite  and  uncertain  that 
they  could  not  help  the  trial  judge  or  jury,  and  that 
they  did  not  include  a  finding  of  the  value  of  admittedly 
omitted  items  or  of  the  work  accomplished.  Appellees 
supported  the  master’s  findings  (Jt.  App.  31-35).  Judge 
McGuire  filed  a  memorandum  opinion  (Jt.  App.  36) 
declaring  that  there  was  no  merit  in  the  exceptions,  and 
that  there  was  “substantial  evidence  to  support  the  find¬ 
ings.”  Thereupon,  appellant  moved  for  reconsideration 
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of  his  exceptions  and  objections  (Jt.  App.  36-37)  and  for 
opportunity  for  oral  argument  which  had  never  been 
allowed.  This  was  denied  without  opinion  (Jt.  App.  37). 

Use  of  the  Special  Master’s  Findings  and  Conclusions 
at  the  Trial.  Trial  was  not  held  before  Judge  McGuire. 
Instead,  the  case  was  tried  by  a  jury  before  Judge 
James  W.  Morris.  In  a  pretrial  discussion,  Judge  Mor¬ 
ris  announced  that  he  would  adhere  to  the  rulings  of 
Judge  McGuire.  He  announced  this  same  ruling  in  the 
presence  of  the  jury  during  the  appellees  ’  opening  re¬ 
marks  (Jt.  App.  59). 

In  his  opening  remarks,  over  objection,  appellees’ 
counsel  was  allowed  to  characterize  the  Master’s  report 
as  follows  ( Jt.  App.  53-60) : 

When  the  judge  read  the  record  in  that  case  and 
saw  what  it  was  about  and  saw  it  was  about  matters 
of  detailed  accounting  work,  on  what  wmrk  was  done 
and  what  was  not  done,  he  didn’t  want  to  burden  the 
Court  and  he  didn’t  want  to  burden  a  jury  with 
having  to  sit  through  such  matters.  He  said  it  was 
matters  of  accounting  detail  that  could  be  better 
handled  by  an  appropriate  officer  of  the  Court  sit¬ 
ting  in  hearings  to  determine  such  matters.  •  •  • 

And  Mr.  Eden  took  on  that  job,  not  as  the  Court 
Auditor,  his  permanent,  official  job,  but  sitting  as  a 
sort  of  quasi  judge,  may  I  say,  Your  Honor,  in  the 
case,  and  technically  called  a  special  master.  He 
sat  on  that  case  all  through  the  summer  of  1949, 
with  extensive  hearings — and  this  is  on  tissue  paper, 
mind  you,  the  record  of  the  evidence  alone,  not  the 
exhibits,  S40-odd  pages  of  testimony,  before  the  Spe¬ 
cial  Master — 825  pages  of  transcript,  tissue,  before 
the  Special  Master.  •  •  • 

And  he  then  examined  those  requested  findings  and 
went  through  the  extensive  record,  and  it  took  him 
months  to  do  that  job,  having  sat  all  through  this 
hearing  which  absorbed  months.  And  when  he  got 
all  through,  he  rendered  a  report  to  the  Court  which 
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I  will  read  to  you  in  a  moment.  And  after  lie  ren¬ 
dered  his  report  to  the  Court,  again  there  were 
hearings  before  a  judge  of  this  Court,  again  not 
the  Judge  sitting  here  today,  as  to  whether  the  mas¬ 
ter  was  correct  in  making  certain  findings,  detailed 
suggestions,  page  after  page.  It  was  argued  that 
the  master  found  this  wrong,  and  should  have  found 
this  was  the  true  fact  on  the  evidence,  and  he  should 
have  said  this,  this,  and  this;  and  there  were  again 
hearings  on  that.  And  again  the  master’s  report 
was  confirmed,  meaning  that  that  report  can  be  read 
to  the  jury. 

Now,  what  is  the  effect  of  that  report,  which  I  will 
read  to  you  in  a  moment?  As  the  Court  will  tell 
you  later,  under  the  rules  of  procedure,  this  report 
can  be  read  to  you  and  you  can  examine  this  report, 
not  that  it  is  conclusive  upon  you,  who  are  the  find¬ 
ers  of  fact;  but  the  Court,  under  the  rules  of  proce¬ 
dure,  to  save  your  time  and  to  assist  you  and  to 
assist  the  Court,  has  had  a  master  delve  deeply  into 
this  case  and  hear  all  the  witnesses.  He  was  asked 
to  examine  the  case,  and  it  took  him  almost  a  whole 
year,  in  the  proceedings  before  the  master,  and  to 
let  us  know  what  he  found  were  the  true  facts,  after 
hearing  all  the  witnesses.  And  that  report  is  what 
is  technically  called,  in  the  law,  prima  facie  evidence 
of  the  plaintiff’s  case. 

That  doesn’t  mean  the  defendant  will  be  precluded 
from  producing  evidence;  but  this  is  prima  facie 
evidence,  and  unless  there  is  something  the  defendant 
can  produce  which  establishes  this  is  wrong,  this  will 
stand  as  the  evidence  in  the  case.  *  *  * 

I  want  to  say  one  further  word,  if  I  may,  to  the 
jury.  In  the  normal  course  of  sitting  as  a  jury, 
the  plaintiff  would  get  up  and  introduce  all  of  his 
evidence.  In  an  effort — and  there  has  been  an  agree¬ 
ment  by  the  Court  and  of  counsel — in  an  effort  to 
save  everybody’s  time,  we  are  abandoning  the  usual 
procedure.  Instead  of  my  going  through  all  of  the 
evidence,  the  bulky  evidence,  which  I  had  to  do  be¬ 
fore  the  master,  before  he  ever  would  have  entered 
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these  findings,  I  am  going  to  introduce  Ms  report  as 
evidence  of  the  plaintiffs’  position,  giving  the  op¬ 
portunity  to  the  defense,  if  they  choose,  to  put  in 
whatever  rebutting  evidence  they  have.  And  if  it 
then  becomes  necessary  for  me  to  go  into  the  proof 
it  took  us  so  long  to  present  before  the  master,  I 
will  do  it.  But  I  will  attempt,  if  possible,  to  avoid 
that  and  avoid  the  burden  on  the  time  of  the  Court 
and  the  jury.  Thank  you  very  much. 

After  the  opening  statement,  appellant  moved  (Jt  App. 
61)  to  withdraw  a  juror  and  declare  a  mistrial  for  the 
reason  that  appellant  had  been  highly  prejudiced,  and 
that  the  allusions  to  the  master’s  report  had  given  it  a 
greater  weight  than  it  was  entitled  to.  The  motion  was 
denied. 

There  were  other  prejudicial  characterizations  of  the 
master’s  report  during  the  trial  and  in  the  presence  of 
the  jury.  For  example,  during  the  course  of  the  testi¬ 
mony,  the  court  in  announcing  a  ruling  remarked:  “I 
don’t  want  us  to  consume  too  much  time  in  trying  the 
case  that  was  tried  before  the  master,  if  I  can  help  it” 
(Jt.  App.  104).  At  another  point  he  stated:  “We  have 
had  a  rather  protracted  investigation  in  this  case  by  a 
Special  Master”  (Jt.  App.  150). 

When  appellees  attempted  to  introduce  the  report  in 
evidence,  appellant  objected  to  certain  findings  for  the 
reasons  he  had  earlier  given  during  the  pretrial  discus¬ 
sion  and  in  the  written  objections  which  were  already 
before  the  court.  The  court  stated  that  he  had  already 
announced  his  ruling  that  he — 

would  adhere  to  the  rulings  that  have  heretofore  been 
made  upon  the  objections  to  the  report,  and  there¬ 
fore  ruled  that  the  findings  in  the  report  may  be 
submitted  in  evidence  as  prima  facie  evidence  on  the 
issue  •  •  • 

To  make  my  ruling  complete,  I  adhere  to  the  ruling 
made  in  the  pretrial  discussion  on  the  matter,  in 
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which  I  felt  that  where  the  rule  requires  the  master 
to  make  findings  of  fact  and  conclusions  of  law,  in 
jury  actions,  his  findings  upon  the  issues  submitted 
to  him  are  admissible  as  evidence  of  the  matters 
found — and  those  particular  ones  we  discussed  seemed 
to  me  to  be  somewhat  mixed  questions  of  fact  and 
law.  For  those  reasons,  I  adhere  to  the  ruling  and 
overrule  the  objection  to  the  findings  (Jt.  App. 
63-64). 

Appellees  read  the  master’s  findings  A  to  K,  the 
principal  omission  being  the  Price  Control  finding,  in 
evidence  and  rested.  This  was  the  only  evidence  at  this 
time  (with  agreement  that  they  could  submit  evidence 
on  the  subject  of  interest  if  needed).  Appellant  then 
moved  for  a  directed  verdict  on  the  ground  that  appellees 
had  not  carried  the  burden  of  proof  since  appellant  had 
raised  the  defense  of  illegality  under  the  Price  Control 
Act  and  the  burden  was  upon  appellees  to  prove  a  legal 
charge  (Jt.  App.  68).  The  court  thereupon  directed  that 
the  master’s  finding  on  price  control  be  read  before  the 
bench.  He  then  denied  the  motion  (Jt.  App.  69). 

Evidence  on  Main  Contract.  Other  than  the  master’s 
findings,  the  evidence  before  the  jury  on  the  main  con¬ 
tract  was  as  follows : 

a.  Appellant  after  being  released  from  the  Armed 
Forces  to  the  War  Production  Board  and  after  VJ  day 
being  released  from  WPB,  and  desirous  of  renewing  his 
law  practice,  had  found  a  shortage  of  office  space.  Dis¬ 
covering  that  others  at  WPB  were  in  the  same  boat,  he 
leased  the  office  building,  the  work  on  which  is  the  basis 
of  the  present  dispute.  He  had  $4,000.00  with  which  to 
renovate  the  building  and  so  informed  appellees.  This 
evidence  is  undisputed. 

b.  Appellees  submitted  a  bid  for  the  work  on  Decem¬ 
ber  6,  1945  (Jt.  App.  257-263).  The  bid  is  quite  detailed 
as  examination  will  show  and  comes  to  a  total  of  $5,- 
627.00.  This  evidence  is  undisputed. 
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c.  Appellant’s  evidence  as  to  what  happened  to  the 
bid  was  that  he  secured  other  bids,  and  while  consider¬ 
ing  them  and  as  he  secured  tenants  for  the  building  who 
wanted  variations  from  the  specified  work,  he  secured 
revised  bids,  except  from  appellees,  who  complained  of 
the  expense.  He  also  wanted  to  cut  the  total  expendi¬ 
ture  down  to  $4,000.  All  of  this  he  communicated  to 
Harrv  Jaffe,  a  friend  of  the  family.  Harry  Jaffe  sug¬ 
gested  a  cost-plus  arrangement,  with  records  to  be  kept. 
Appellant  agreed,  the  arrangement  to  be  cost  of  labor 
and  materials  plus  20%  for  overhead  and  5%  for  profit. 
There  were  to  he  no  subcontractors  (Jt.  App.  70-72). 
The  cost-plus  agreement  was  confirmed  by  testimony  of 
appellant’s  wife  as  to  an  overheard  telephone  conversa¬ 
tion  (Jt.  App.  191).  Appellant’s  brother  testified  that 
Morris  Jaffe  remained  silent  when  a  statement  that  he 
knew  the  contract  was  cost-plus  was  made  to  him  (Jt. 
App.  219). 

Harry  Jaffe  testified  that  the  work  was  not  done  on 
a  cost-plus  basis  and  was  never  changed  to  such  a  basis. 
He  admitted  that  the  men  on  the  job  had  been  instructed 
to  obey  appellant’s  instructions,  even  to  the  extent  of 
removing  thousands  of  tacks  before  painting,  which  re¬ 
quired  3  extra  men  (Jt.  App.  155).  Morris  Jaffe  testi¬ 
fied  that  the  estimate  was  not  the  contract.  It  had  been 
rejected  by  appellant  and  that  there  was  an  agreement 
for  a  lesser  amount  (Jt.  App.  199-200). 

d.  Appellant  testified  in  great  detail  as  to  deviations 
from  the  original  bid  (Jt.  App.  73-94).  He  supervised 
the  job.  The  omissions  were  in  an  effort  to  cut  costs. 
Examples  of  the  deviations  were  omission  of  painting 
altogether,  use  of  a  less  number  of  coats  of  paints  than 
were  in  the  bid,  painting  one  coat  over  canvas  where 
specifications  called  for  removal  of  canvas  and  three 
coats,  cleaning  of  large  brocade  areas  rather  than  re¬ 
moval  of  the  brocade  and  painting  three  coats  on  raw 
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rough  porous  plaster.  Appellant  introduced  cost  sheets 
submitted  to  him  by  appellees  after  this  action  was  com¬ 
menced  (Jt.  App.  272-276). 

On  the  cost-plus  theory  of  appellant’s  case,  appellees 
admit  they  refused  appellant’s  requests  for  cost  break¬ 
downs.  Only  after  suit  was  started  did  appellees  sup¬ 
ply  what  they  called  “reconstructed  costs”  with  a  dis¬ 
avowal  of  accuracy,  which  appellant  put  in  evidence  with 
appellees’  disavowal  of  their  accuracy  and  showed  that 
the  costs  were  padded  by  the  manhours  used  for  a  sub¬ 
tenant. 

On  the  cost-plus  basis,  using  the  so  called  “recon¬ 
structed  costs”,  appellant  showed  that,  in  addition  to  the 
unknown  overcharges  in  the  unchecked  subcontractors’ 
bills,  there  was  due  no  more  than  $5,277.82 — an  over¬ 
charge  of  $2,608.81  ($1,804.30  on  the  painting  or  about 
65%,  and  $804.51  on  the  other  work  or  about  30%)  or 
an  overall  overcharge  of  about  45%.  The  computation 
follows : 

Painting-Labor  $1,470.05* 

Material  (2  gals./day 
for  129.1  man-days) 

@  $3.00  per  gal.  487.30 

Total  $1,957.35 

20%  operating  ex¬ 
pense  391.47 

Total  $2,348.82 

10%  profit  (admitted¬ 
ly  usual ;  agreement 

was  for  5%)  234.88 

Total  $2,583.70 

Amount  charged  4,388.00 

Overcharge  $1,804.30  (about  65%) 

2  $1,560.25  less  $90.20  for  8.2  man-days  spent  on  tenants  work  @ 
average  $11.00  per  man-day. 


10 


Plumbing — (less  $74.39 
charged  for  repairs 
of  faulty  work)  $  452.88 
Floors  740.00 


Linoleum 

5.00 

Plaster 

82.50 

Tiling 

63.50 

Lock  and  Key  work 

(contested) 

88.50 

Total 

$1,432.38 

10%  usual  markup 

(agreement  was 

no 

subs  would  be  used)  143.24 

$1,575.62 

Carpentry 

1,118.50* 

Total 

$2,694.12 

Amount  charged 

3,498.63 

Overcharge 

$  804.51  (about  30%,  plus  un¬ 

known  overcharges  in 

unchecked  subs  bills) 

On  the  basis  of  the 

lump-sum  contract  claimed  by  ap- 

pellees,  Weiss,  an  expert  witness,  testified  that  the  value 
of  painting  work  omitted  was  $1,523.00  (Jt.  App.  180). 
Fisher,  another  expert  witness,  testified  that  on  the  basis 
of  appellant’s  statement  of  additions  and  omissions,  the 
painting  and  cleaning  actually  performed  was  21.7% 
less  than  that  on  the  estimate  (Jt.  App.  226).  There 
was  undisputed  evidence  that  8.2  days  of  work  shown  in 
appellees’  cost  figures  had  also  been  billed  to  a  tenant 
at  $168.00  (Jt.  App.  207,  216).  On  the  lump-sum  con¬ 
tract  claimed  by  appellees  the  proper  charge  figures  out 
at  $4,969.50. 

Harry  Jaffe  testified  that  the  difference  in  painting  as 
estimated  and  done  were  very  minor,  and  that  if  any- 


3  No  markup — work  done  by  plaintiffs’  own  firm.  (JT.  App.  326). 
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thing,  appellees  had  done  more  than  estimated.  How¬ 
ever,  he  did  agree  that  where  the  estimate  required  tak¬ 
ing  canvas  off  the  ceilings  of  eight  rooms  that  was  not 
done,  because  the  oral  understanding  of  the  parties  was 
that  that  was  not  to  be  done  (Jt.  App.  152).  He  later 
testified  that  appellees  had  done  far  more  painting  than 
the  work  specified  on  the  bid.  (Jt.  App.  152).  How¬ 
ever,  it  is  to  be  noted  that  appellees  billed  and  sued  for 
painting  as  per  their  bid,  and  on  the  basis  of  omissions 
plus  extras  for  o.ther  work,  for  which  appellees  alleged 
appellant  agreed  to  pay.  Appellees’  painting  foreman 
(Mr.  Harding)  testified  that  the  additional  painting  work 
was  touching  up  where  the  movers  had  dirtied  or  scraped 
paint  and  where  electricians  had  put  in  conduits  or  out¬ 
lets  (Jt.  App.  177). 

Price  Control  Defense.  The  evidence  which  appellant 
considers  relevant  to  his  price  control  defense  can  be 
summarized  as  follows: 

a.  On  the  basis  of  cost-plus  there  was  the  evidence 
that  the  labor  was  padded  by  8.2  man  days,  a  double 
charge  of  overhead  items  was  made,  and  a  double  over¬ 
head  and  profit  charge  was  made  for  the  carpentry 
items.4 

b.  On  the  basis  of  lump  sum,  there  was  the  evidence 
just  detailed  which  showed  that  appellees  charged  for 
work  which  was  never  done. 

c.  There  was  evidence  from  appellees’  own  cost  state¬ 
ment  (Jt.  App.  272-276)  that  appellees  charged  a  profit 


4  This  work  was  performed  by  the  Jaffee-Dove  Construction  Com¬ 
pany,  a  partnership  owned  by  appellees  which  occupied  the  same 
building  with  appellees,  to  which  partnership  appellees  had  sub¬ 
contracted  the  carpentry  work  without  appellant’s  knowledge.  Harry 
Jaffee  testified  before  the  special  master  he  did  not  tell  appellant 
about  subcontracts  because  it  was  “none  of  his  business”  (Jt.  App. 
326). 
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on  sub-contracted  jobs  which  ranged  up  to  100%,  which 
can  be  tabulated  as  follows: 


Paid 

Sub-contractors 

Billed 

Mark-up 

Plumbing 

$  527.27 

$  637.77 

20.1 

Floor  finishing  740.00 

1,144.86 

54.7 

Carpentry 

1,119.50 

1,361.50 

21.64 

Plastering 

82.00 

164.00 

100.0 

Linoleum 

5.00 

6.00 

20.0 

Tile 

63.50 

86.00 

35.4 

Locks  and 

Keys  82.50 

98.50 

19.4 

$2,625.77 

$3,498.63 

34.0 

Appellant  testified  that  he  later  volunteered  a  5%  mark¬ 
up  on  plumbing  and  floorwork  items  (Jt.  App.  138,  141). 
There  was  expert  testimony  that  10%  was  the  usual  mark¬ 
up  for  the  work  sub-contracted  (Jt.  App.  177).  Harry 
Jaffe  testified  he  did  not  recall  ever  charging  a  mark-up 
in  excess  of  50.0%  (Jt.  App.  149). 

d.  Appellees’  own  cost  figures  show  that  they  billed 
appellant  for  137.3  man-days  of  painting  (Jt.  App.  272- 
276).  There  was  un controverted  evidence  that  they 
charged  a  tenant  in  the  office  building  $21.00  per  man-day 
for  comparable  work.  This  work  totalled  8.2  man-days 
and  was  also  billed  to  appellant.  Taking  this  8.2  man- 
days  from  137.3  leaves  129.1  man-days  which  should  have 
been  billed.  These  were  billed  to  appellant  at  $4,388.00 
or  $33.98  per  man-day.  Harry  Jaffe  testified  that  all 
his  estimating  was  done  on  a  $30.00  per  man-day  basis 
(Jt.  App.  159).5 


5  The  $30.00  per  man-day  approximates  the  $4,388.00  charge  for 
painting  divided  by  137.3  man-days  appellees  listed  in  their  cost 
sheets.  This  is  opposed  to  $21.00  per  man-day  charged  for  compar¬ 
able  work  done  for  a  tenant  at  the  same  time  in  the  same  building. 
Before  the  master,  however,  Harry  Jaffe  testified  to  a  $26.67  per 
man-day  charges  (6  man-hours  at  $20.00  for  painting  the  master’s 
hearing  room  (Jt.  App.  280). 
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e.  The  master  found  that  $7,153.13  was  a  fair  and 
reasonable  charge  for  work  and  labor  performed  and 
materials  furnished  (Jt.  App.  19).  This  was  billed  at 
$7,886.63  (Jt.  App.  264-266). 

f.  Appellees  ’  cost  statement  shows  (with  double 
charges  for  overhead  items)  that  a  profit  of  more  than 
20%  was  included  in  their  bill  (Jt.  App.  272-276),  as 
has  already  been  pointed  out.  Appellant  testified  that 
appellee  informed  him  that  the  usual  profit  was  10% 
(Jt.  App.  71).  Harry  Jaffe  testified  that  appellees  no 
longer  had  available  the  records  which  would  show  com¬ 
parable  mark-ups  during  the  base  period  (Jt.  App.  149). 

On  the  basis  of  the  above  evidence,  appellant  offered 
instructions  which  were  refused.  He  offered  an  instruc¬ 
tion  to  the  effect  that  the  burden  was  on  the  appellees 
to  establish  that  their  prices  were  within  the  maximum 
price  regulations  (Jt.  App.  38).  He  offered  an  instruc¬ 
tion  to  the  effect  that  if  appellees  used  a  unit-price 
method  to  determine  estimates  in  March  1942,  they  could 
charge  the  highest  unit  rate  charged  in  that  period,  but 
no  other  price  formula  (Jt.  App.  40).  He  offered  an 
instruction  to  the  effect  that  if  the  evidence  showed  that 
the  appellees  were  in  effect  getting  over  the  ceiling  price 
by  quoting  a  price  and  doing  less  work,  they  were  vio¬ 
lating  the  Price  Control  Act  (Jt.  App.  43). 

The  court  granted  appellees’  prayer  for  an  instruction 
that — 

*  •  *  as  a  matter  of  law  that  there  is  no  evi¬ 
dence  of  any  violation  of  0.  P.  A.  regulations  in 
this  case  and  that,  therefore,  the  Jury  should  not 
give  any  consideration  to  the  allegations  with  respect 
to  0.  P.  A.  regulations  in  arriving  at  their  verdict 
(see  Jt.  App.  245-249). 
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STATEMENT  OF  POINTS 

I 

The  Court  Erred  in  Submitting1  All  of  the  Issues  Be- 
fort  It  to  a  Special  Master  Since  This  Was  Not  a  Com¬ 
plicated  Case  Within  the  Meaning  of  Rule  53. 

n 

The  Court  Erred  in  Refusing  to  Hear  Appellant’s  Ob¬ 
jections  to  the  Findings  of  the  Special  Master  at  the 
Time  They  Were  Offered  in  Evidence,  and  in  Improperly 
Admitting  Certain  Findings  as  Evidence. 

m 

The  Court  Erred  in  Not  Permitting  Appellant’s  Defense 
Under  the  Emergency  Price  Control  Act  of  1942  to  Be 
Considered  by  the  Jury.  The  Burden  of  Proof  That  Ap¬ 
pellees  Had  Charged  a  Legal  Price  Should  Have  Been 
Placed  Upon  Them. 


IV 

The  Court  Erred  in  the  Pre-Trial  Dismissal  of  Appel¬ 
lant’s  Triple  Damage  Counterclaim  on  the  Ground  That 
Appellees’  Services  Were  Purchased  by  Appellant  in  the 
Course  of  a  Trade  or  Business.  The  Ruling  Was  Pre¬ 
mature  Since  the  Counterclaim  Raised  an  Issue  of  Fact 
Upon  Which  Evidence  Should  Have  Been  Received  at 
the  Trial. 

V 

The  Court  Erred  in  Allowing  a  Price  Control  Official 
to  Testify  That  There  Had  Been  no  Price  Control  Vio¬ 
lations  and  no  Action  Taken  Against  Appellees.  It  Fur¬ 
ther  Erred  in  Excluding  Expert  Testimony. 
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VI 

The  Court  Erred  in  Allowing  and  in  Making  Prejudi¬ 
cial  Remarks  in  the  Presence  of  the  Jury. 

vn 

The  Court  Erred  in  Allowing  Interest  to  Be  Included 
by  the  Jury  in  Computing  the  Award,  Where  the  Action 
Was  For  An  Unliquidated  Debt. 

VIII 

The  Court  Erred  in  Refusing  To  Quash  a  Levy  of  At¬ 
tachment  During  the  Pendency  of  Timely  Motion  to  Stay 
Execution. 


SUMMARY  OF  ARGUMENT 
I 

After  the  case  was  called  for  trial  before  a  jury  the 
trial  judge  at  that  time  (the  case  was  later  tried  before 
another  judge)  ruled  on  his  own  motion  and  over  ap¬ 
pellant’s  objection  that  the  issues  were  complicated  and 
submitted  the  case  to  a  special  master  with  instructions 
to  report  findings  of  fact  and  conclusions  of  law  with 
respect  to  all  issues.  Rule  53(b)  of  the  Rules  of  Civil 
Procedure  provides  that  “reference  shall  be  the  excep¬ 
tion  and  not  the  rule,”  that  it  shall  be  made  in  a  jury 
action  only  where  the  issues  are  complicated.  Rule  53(c) 
provides  for  a  limited  reference.  The  authorities  make 
it  apparent  that  the  judge  is  to  consider  carefully  before 
ordering  a  reference,  in  view  of  the  danger  that  the 
parties  might  be  deprived  of  their  right  to  a  jury  trial, 
and  in  view  of  the  known  fact  that  references  increase 
the  cost  of  litigation  and  delay  its  end. 

Here  the  main  issue  was  the  nature  of  an  oral  con¬ 
tract.  Appellant  claimed  that  it  was  a  cost-plus  con- 
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tract.  Appellees  claimed  that  appellant  had  accepted  a 
written  bid  and  that  there  had  been  deviations  for  which 
it  was  agreed  a  reasonable  charge  would  be  made.  In 
other  words,  the  main  issue  was  a  simple  question  of 
fact,  a  question  of  who  was  telling  the  truth.  The  mas¬ 
ter  in  a  jury  action  is  merely  an  expert  witness  whose 
findings  are  evidence  in  the  trial.  Certainly  he  should 
not  be  permitted  to  decide  ultimate  issues  of  truth  which 
can  easily  be  decided  by  the  jury.  This  was  a  case 
which  either  should  not  have  been  submitted  at  all  to  a 
master  or  which  should  have  been  submitted  with  de¬ 
tailed  instructions.  Certainly  this  issue  of  the  nature  of 
the  contract  should  not  have  been  submitted  to  the 
master. 

n 

The  error  of  submitting  the  case  to  the  special  master 
might  have  been  corrected,  had  the  trial  court  carefully 
considered  the  objections  to  the  use  of  the  findings  as 
evidence.  He  refused,  declaring  that  he  would  stand  by 
an  earlier  ruling  of  another  judge.  He  further  declared 
his  erroneous  notion  that  even  though  the  findings  were 
“mixed  questions  of  fact  and  law’’  they  were  admissible 
as  evidence  of  the  matters  found.  Rule  53  very  specifi- 
callv  provides  that  the  findings  can  be  read  to  the  jury, 
“subject  to  the  ruling  of  the  court  upon  any  objections 
in  point  of  law.”  The  authorities  agree  that  the  ruling 
must  be  made  at  the  trial  as  in  case  of  other  evidence. 

Here  many  of  the  findings  were  inadmissible.  Some 
were  conclusions  of  law.  The  trial  judge  could  just  as 
well  make  those  rulings.  Conclusions  of  law  should  not 
even  bp  read  to  the  jury  as  evidence.  The  logic  of  the 
situation  savs  that  they  should  not.  The  master  is  an 
expert.  An  expert  cannot  testify  to  his  conclusions  of 
law:  whv  then  allow  the  master  to  “testify”  to  such  con¬ 
clusions?  Why  should  a  master  be  allowed  to  give  evi¬ 
dence  that  changes  in  a  contract  amounted  to  a  complete 
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variance,  or  that  evidence  (upon  which  no  findings  of 
fact  were  made)  will  not  support  a  finding  of  price  con¬ 
trol  violations?  Why  should  he  be  allowed  to  find  con¬ 
clusions  of  fact  without  supporting  facts  as  he  did  here? 

These  errors  were  compounded  when  the  court  over 
objection  and  a  motion  for  a  mistrial,  allowed  appellees’ 
counsel  in  his  opening  statement  to  characterize  the  mas¬ 
ter  as  a  “quasi  judge”  and  to  say  that  the  judge  had 
appointed  a  master  to  save  the  judge’s  and  jury’s  time, 
he  was  to  “delve  deeply  into  the  case”  and  “let  us  know 
what  he  found  were  the  true  facts”,  the  report  was  con¬ 
firmed  by  the  Court.  Thus  the  master’s  findings  were 
given  far  more  than  their  true  and  proper  effect. 

m 

Appellant  defended  on  the  ground  that  the  price  billed 
on  the  contract  was  illegal  under  the  Emergency  Price 
Control  Act  of  1942.  The  question  presented  is  how  ap¬ 
pellant  was  to  prove  the  violation.  Here  he  proved  that 
the  price  had  been  computed  by  a  method  which  violated 
the  regulation.  He  showed  that  there  were  substantial 
omissions  from  the  work  as  bid,  that  profits  as  high  as 
100%  were  charged  on  work  sub-contracted,  that  appel¬ 
lees  had  charged  $21.00  per  man-day  for  similar  work  to 
that  for  which  they  charged  appellant  $33.98,  and  similar 
matters. 

This  evidence  raised  an  inference  of  price  control 
violations  which  cast  the  burden  on  appellees  to  show 
that  their  price  was  a  legal  price,  which  was  admittedly 
an  individual  matter.  Appellant  had  no  way  of  proving 
the  ceiling  price  except  by  circumstantial  evidence.  Ap¬ 
pellees  claimed  to  no  longer  have  the  figures. 

This  then  was  a  clear  case  for  applying  the  well-estab¬ 
lished  rule  of  evidence  which  requires  a  party  to  produce 
essential  evidence  which  is  peculiarly  within  his  knowl- 
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edge  and  otherwise  unavailable.  There  is  ample  authority 
for  applying  just  that  rule  in  price  control  cases.  And 
certainly  otherwise  the  statute  will  become  a  dead  letter. 

Furthermore,  if  appellant  was  engaged  in  a  trade  or 
business  as  was  argued  by  appellees  in  their  successful 
motion  to  have  his  price  control  counterclaim  dismissed, 
then  it  was  a  crime  under  the  Act  of  1942  for  him  to 
pay  over  the  ceiling  price.  Certainly  the  seller  should 
be  required  to  show  his  ceiling  price  under  such  circum¬ 
stances. 

IV 

The  pretrial  judge  upon  an  oral  motion  dismissed  ap¬ 
pellant’s  triple  damage  counterclaim  on  the  ground  that 
since  appellant  had  purchased  appellees’  services  in  the 
course  of  a  trade  or  business,  he  was  not  entitled  to 
bring  a  counterclaim  under  the  Price  Control  Act.  The 
court  made  this  ruling  without  anything  in  the  pleadings 
or  in  evidence  to  show  whether  or  not  the  services  were 
purchased  in  the  course  of  a  trade  or  business.  This 
was  of  course  patently  erroneous  and  deprived  appellant 
of  his  right  to  a  trial  of  the  issue  of  fact  presented. 

V 

A  price  control  official  was  allowed  over  objection  to 
testify  that  there  had  been  an  investigation  of  alleged 
violations  and  that  it  had  been  decided  that  there  had 
been  no  violation.  Since  the  existence  of  an  illegal  price 
was  an  ultimate  issue  in  the  case  it  was  clearly  erroneous 
to  allow  this  testimony.  The  fact  that  the  government 
had  determined  not  to  prosecute  a  criminal  procedure 
growing  out  of  the  same  facts  was  clearly  irrelevant. 
Coupled  with  the  withdrawal  of  the  price  control  de¬ 
fense,  this  evidence  must  have  been  highly  prejudicial. 

To  build  up  his  circumstantial  case  as  to  price  control 
violations  the  appellant  called  experts  to  testify  to  the 
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industry  levels,  and  the  general  practice  in  profits  on 
work  subcontracted  in  the  building  business.  This  evi¬ 
dence  was  excluded.  Since  the  court  would  not  place  the 
burden  of  proving  his  ceiling  price  on  appellee,  the  only 
course  open  to  him  was  to  try  to  develop  that  evidence 
circumstantially.  It  was  certainly  erroneous  to  exclude 
this  evidence  if  the  ruling  on  the  burden  of  proof  was 
correct.  Appellees  find  themselves  in  a  dilemma  which 
necessarily  requires  a  reversal. 

VI 

Over  objection  counsel  for  appellees  was  permitted  to 
make  numerous  prejudicial  remarks  in  his  opening  state¬ 
ment  concerning  the  length  of  time  it  had  taken  to  bring 
the  case  to  trial  and  which  had  elapsed  without  payment 
for  their  services.  The  trial  judge  made  similar  re¬ 
marks.  The  result  must  have  convinced  the  jury  that 
the  trial  judge  agreed  with  counsel  for  appellees.  There 
can  be  no  doubt  that  this  was  prejudicial  and  reversible 
error. 

vn 

The  court  apparently  allowed  interest  to  be  included 
in  the  judgment.  The  jury  awarded  $9,120.13,  although 
the  claim  was  for  $7,886.63.  The  apparent  basis  for  the 
award  was  appellees’  statement  in  oral  argument  that 
they  were  entitled  to  $7,153.13,  as  awarded  by  the  mas¬ 
ter,  plus  $1,967.00  in  interest.  In  other  words,  the  jury 
varied  from  appellees’  oral  claims  by  adding  an  amount 
of  twelve  cents. 

The  only  possible  justification  for  interest  is  28  D.  C. 
Code  2708,  but  that  section  only  allows  interest  where 
the  original  action  was  for  damages  for  breach  of  con¬ 
tract  and  where  interest  is  necessary  to  fully  compensate 
the  plaintiff.  The  section  is  clearly  inapplicable  under 
the  present  facts  since  the  appellees  sued  on  an  unliqui- 
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dated  debt  and  not  for  damages  for  a  breach  of  con¬ 
tract,  and  since  interest  was  not  necessary  to  fully  com¬ 
pensate  them.  Furthermore,  the  appellant  would  have 
been  in  danger  of  being  charged  with  a  felony  had  he 
paid  the  claim  without  investigation,  which  also  makes  it 
unfair  to  allow  interest.  Appellant  had  no  means  of  de¬ 
termining  the  legal  price  for  tender,  since  the  legal  price 
was  an  individual  matter  with  appellees  and  they  refused 
to  supply  the  information. 

vm 

Appellant  within  the  allowed  ten  day  period  after 
entry  of  judgment  filed  a  motion  to  stay  execution  pend¬ 
ing  action  on  his  motion  for  a  new  trial.  Appellees  filed 
a  reply.  Before  the  court  could  act  on  the  motion,  ap¬ 
pellees  attached  appellant's  bank  account.  Appellant's 
motion  to  quash  the  attachment  was  denied,  the  court 
stating  that  a  motion  for  a  stay  does  not  operate  as  a 
stay.  This  was  clearly  erroneous  since  it  was  a  holding 
in  effect  that  the  opposing  party  has  the  power  to  de¬ 
stroy  the  court’s  power  to  exercise  its  discretion  to  de¬ 
cide  the  motion.  This  would  annul  the  rule  allowing  a 
motion  to  stay  execution  and  is  clearly  incorrect  both 
on  the  basis  of  principle  and  authority. 

ARGUMENT 

I 

The  Court  Erred  in  Submitting  All  of  the  Issues  Be¬ 
fore  It  To  a  Special  Master  Since  This  Was  Not  a  Com¬ 
plicated  Case  Within  the  Meaning  of  Rule  53. 

The  court  over  the  objection  of  the  appellant  sub¬ 
mitted  all  of  the  issues  of  the  case  to  a  special  master. 
The  judge  on  his  own  motion  arbitrarily  made  this  rul¬ 
ing  on  the  ground  that  the  issues  were  complicated,  after 
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the  case  had  been  set  for  trial  and  after  pressure  on  the 
parties  to  reach  a  settlement.  The  question  for  decision 
is  whether  such  a  reference  was  proper  under  the  facts. 

Rule  53(b)  of  the  Rules  of  Civil  Procedure  provides: 

A  reference  to  a  master  shall  be  the  exception  and 
not  the  rule.  In  actions  to  be  tried  by  a  jury,  a 
reference  shall  be  made  only  when  the  issues  are 
complicated:  in  actions  to  be  tried  without  a  jury, 
save  in  matters  of  account,  a  reference  shall  be  made 
only  upon  a  showing  that  some  exceptional  condition 
requires  it. 

There  is  little  in  the  way  of  case  law  to  help  in  the 
interpretation  of  this  section.  We  do  know,  however, 
that  the  judge  is  to  consider  well  before  he  makes  a 
reference.  See  McCullough  v.  Cosgrove,  309  U.  S.  634 
(1940) ;  Los  Angeles  Brush  Manufacturing  Co.  v.  James, 
272  TJ.  S.  701  (1927).  This  is  not  a  section  which  gives 
all-out  discretion  to  the  judge.  It  should  be  read  with 
the  Seventh  Amendment.  It  should  be  read  with  Rule 
43  which  states  that  testimony  shall  be  taken  orally  in 
open  court,  unless  otherwise  provided,  and  with  Rule 
38(a)  preserving  the  right  to  trial  by  jury. 

The  cases  applying  Rule  53(b)  to  non-jury  actions  give 
some  key  to  the  policy  which  should  govern  the  court  in 
the  exercise  of  its  discretion,  although  it  is  rather  obvious 
that  reference  should  be  even  more  exceptional  in  jury 
than  in  non-jury  cases.  Thus  Judge  Evans,  in  refusing 
to  charge  the  costs  of  a  reference  to  the  loser,  in  Adven¬ 
tures  in  Good  Eating  v.  Best  Places  to  Eat,  131  F.  2d 
809,  814-815  (C.  A.  7,  1942),  stated: 

The  district  court  seemed  to  labor  under  the  im¬ 
pression  that  the  words  “exception”  and  “excep¬ 
tional’  ’  as  used  in  this  rule,  are  elastic  terms,  with 
it  the  sole  judge  of  their  elasticity.  Such  a  con¬ 
struction  we  cannot  accept.  •  *  • 
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Litigants  are  entitled  to  a  trial  by  the  court,  in  every 
suit,  save  where  exceptional  circumstances  are  shown. 
It  is  a  matter  of  common  knowledge  that  references 
greatly  increase  the  cost  of  litigation  and  delay  and 
postpone  the  end  of  litigation.  •  •  •  Likewise,  the 
litigants  prefer,  and  are  entitled  to,  the  decision  of 
the  judge  of  the  court  before  whom  the  suit  is 
brought.  Greater  confidence  in  the  outcome  of  the 
contest  and  more  respect  for  the  judgment  of  the 
court  arise  when  the  trial  is  by  the  judge. 

Similar  views  have  been  expressed  elsewhere.  “  Ex¬ 
ceptional  means  the  rare — the  unusual  case  or  circum¬ 
stances.  The  rule  is  more  than  an  academic  pronounce¬ 
ment.  It  demands  application.”  In  re  Irving -Austin, 
Bldg.  Corporation ,  100  F.  2d  574,  577  (C.  A.  7,  1938); 
see  Webster  Eisenlohr  v.  KaZodner,  145  F.  2d  316,  319 
(C.  A.  3,  1944).  The  master  should  be  used  only  where 
the  issues  are  complicated  and  help  is  needed.  Miller  v. 
Weiant,  42  F.  Supp.  760,  (S.  D.  Ohio,  1942).  Barron  & 
Holtzoff  Federal  Practice  §  1161.  He  should  “hear  only 
those  matters  which  would  unduly  hamper  the  court  (or 
the  jury)  to  deal  with.”  3  Moore,  Federal  Practice  § 
53.03. 

What  were  the  issues  before  the  court  in  the  present 
case?  The  master  stated  them  as  (1)  the  agreement  and 
price,  (2)  whether  the  charge  violated  price  control  pro¬ 
visions,  (3)  whether  the  sum  paid  on  the  residence  con¬ 
tract  violated  price  control  provisions.  On  their  face 
these  are  simple  issues.  Why  then  call  for  the  aid  of 
the  master? 

The  main  issue  of  the  case  was  the  content  of  an  oral 
contract.  Appellees  ’  version  was  that  they  had  made  a 
written  offer  which  was  accepted  and  that  certain  addi¬ 
tions  were  made  for  which  appellant  agreed  to  pay  a 
reasonable  price.  Appellant’s  version  was  that  there  was 
a  cost-plus  contract.  This  is  the  type  of  issue  the  jury 
is  most  competent  to  decide.  It  is  decidedly  the  type  of 
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issue  a  master  has  no  competence  in  deciding.  Actually, 
the  issue  is:  who  told  the  truth  and  who  liedt  Such 
cases  are  tried  every  day  before  courts  and  juries  with¬ 
out  trouble. 

Appellant  is  well  aware  of  the  case  of  Ex  Parte  Peter¬ 
son,  253  U.  S.  300,  (1920)  where  the  court  held  that  it 
was  no  deprivation  of  the  right  to  a  jury  trial  where  it 
was  held  that  a  master’s  report  could  be  used  as  prima 
facie  evidence  of  facts  and  conclusions  of  fact  derived 
from  those  facts.  A  reading  of  that  case  will  show  that 
the  court  was  careful  in  its  language.  The  trial  judge 
(Augustus  N.  Hand)  instructed  the  master  “to  make  a 
preliminary  investigation  as  to  the  facts,  hear  the  wit¬ 
nesses,  examine  the  accounts  of  the  parties  and  make 
and  file  a  report  in  the  office  of  the  clerk  of  this  court, 
with  a  view  to  simplying  the  issues  in  the  action;  the 
final  determination  of  all  issues  of  fact  to  be  made  by 
the  jury  at  the  trial.”  He  was  not  to  finally  determine 
any  issues.  Here,  the  master  was  instructed  to  try  the 
case  and  find  as  to  “all  the  issues”.  No  reported  case 
can  be  found  with  an  order  of  reference  in  a  jury  action 
which  is  as  all-inclusive  as  this  one. 

The  Peterson  case  did  not  open  wide  the  door  to  eva¬ 
sion  of  the  right  to  a  jury  trial.  Rule  53  makes  it  clear 
that  only  an  exceptional  and  complicated  case  will  jus¬ 
tify  reference.  Judge  Morris  (who  was  not  the  judge 
who  ordered  reference)  showed  his  awareness  of  this 
problem  when  he  stated  in  the  forepart  of  the  trial  (Jt 
App.  62) : 

Frankly,  inherently  in  the  procedure  there  is  some 
danger  there  has  been  a  judgment  in  the  case  in 

•  respect  of  the  merits.  That  is  something  inherent 
in  this  type  of  procedure. 

Certainly  no  court  would  allow  an  expert  witness  to 
testify  as  to  his  opinions  that  the  evidence  would  not 
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support  a  finding  of  a  cost-plus  contract,  that  neither 
party  had  proved  an  agreement,  therefore  plaintiffs  were 
entitled  to  the  fair  and  reasonable  value  of  the  work 
done,  that  a  check  endorsed  “For  painting  #  *  #  as  per 
estimate  including  extras’ ’  constitutes  a  “settlement”  in 
full.  Yet  an  expert  witness,  the  master,  was  allowed 
to  give  evidence  to  just  those  conclusions  of  law  in  the 
present  case. 

If  it  be  assumed  that  the  calculation  problems  were 
complicated  enough  for  reference  there  should  have  been 
specific  instructions  to  the  master  as  in  the  Peterson 
case.  This  is  permitted  by  Rule  53(c).  Thus  the  mas¬ 
ter  could  have  been  instructed  to  find  what  each  party 
claimed  was  the  contract,  and  what  recovery  should  be 
allowed  on  the  basis  of  each  claim.  Then  the  master’s 
report  would  have  served  a  useful  purpose  and  saved  the 
time  of  the  judge  and  jury.  Each  party  could  submit 
to  the  jury  his  claim  as  to  the  nature  of  the  contract, 
and  the  master’s  findings  as  to  the  recovery  on  the  basis 
of  each  claim.  The  issue  for  the  jury  would  then  be 
who  told  the  truth.  The  master  could  have  found  the 
ceiling  under  the  price  control  act  which  would  also  have 
aided  the  jury. 

Here  the  trial  court  submitted  all  of  the  issues  to  the 
master  whether  they  were  simple  or  arguably  compli¬ 
cated.  The  appellant  submits  that  in  so  doing  he  com¬ 
mitted  reversible  error.  It  is  impossible  to  know  whether 
the  report  or  the  other  evidence  was  the  basis  for  the 
verdict.  Certainly,  as  was  conceded  by  appellees,  their 
basic  case  was  the  master’s  report  (Jt.  App.  245).  Ap¬ 
pellees  admitted  omissions  and  additions,  yet  billed  as 
if  there  were  no  omissions  or  additions.  The  master’s 
report  did  not  give  any  assistance.  The  master  “de¬ 
cided”  the  case  on  his  own  “guesstimate”  of  “rough  jus¬ 
tice”. 
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n 

The  Court  Erred  in  Refusing  to  Hear  Appellant’s  Ob¬ 
jections  to  the  Findings  of  the  Special  Master  at  the 
Time  They  Were  Offered  in  Evidence  and  in  Improperly 
Admitting  Certain  Findings  in  Evidence. 

A.  The  court  erred  in  refusing  to  allow  argument 

BEFORE  ADMITTING  THE  FINDINGS  OF  THE  MASTER  IN 
EVIDENCE. 

Rule  53  is  very  specific  in  stating  that  the  reading  of 
the  master’s  findings  to  the  jury  is  subject  to  the  ruling 
of  the  trial  court  upon  objections  of  law.  It  states: 

In  an  action  to  be  tried  by  a  jury  the  master  shall 
not  be  directed  to  report  the  evidence.  His  findings 
upon  the  issues  submitted  to  him  are  admissible  as 
evidence  of  the  matters  found  and  may  be  read  to 
the  jury,  subject  to  the  ruling  of  the  court  upon  any 
objections  in  point  of  law  which  may  be  made  to  the 
report. 

Here,  the  trial  court  refused  to  consider  appellant’s  ob¬ 
jections  of  law  made  at  the  time  the  findings  were  offered 
in  evidence.  He  stated  that  he  would  stand  on  the  ear¬ 
lier  action  of  another  judge  who  had  summarily  over¬ 
ruled  the  objections  without  even  allowing  the  requested 
oral  hearing. 

The  ruling  must  be  made  at  the  trial  at  the  time  the 
evidence  is  offered,  just  as  in  the  case  of  any  other  ex¬ 
pert  evidence.  3  Moore,  Federal  Practice  §  53.06 ; 
Becker  v.  Loew’s,  133  F.  2d  889,  894  (C.  A.  7,  1943), 
certiorari  denied,  319  U.  S.  772.  The  problem  being  the 
admissibility  of  the  evidence  of  an  expert,  it  is  rather 
obvious  that  the  judge  of  the  court  before  whom  the 
evidence  is  offered  must  rule  on  the  objections,  not  some 
other  judge  who  is  not  trying  the  case. 
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It  may  even  be  that  Judge  McGuire  who  earlier  ruled 
on  the  objections  and  exceptions  did  not  intend  to  make 
a  ruling  on  the  objections  in  point  of  law.  An  examina¬ 
tion  of  his  opinion  (Jt.  App.  36)  will  show  that  it  may 
easily  have  been  intended  only  to  be  a  ruling  on  the  ex¬ 
ceptions,  and  that  he  concluded  only  that  there  was  sub¬ 
stantial  evidence  to  support  the  findings,  leaving  it  to  the 
trial  judge  to  rule  on  the  objections  of  law. 

B.  The  trial  court  erred  in  admitting  findings  of  the 

MASTER  WHICH  WERE  CONCLUSIONS  OF  LAW. 

1.  Findings  of  the  master  which  are  conclusions  of  law 
should  not  he  admitted  into  evidence.  There  are  few  jury 
cases  in  this  field,  and  those  say  little  about  admitting 
master’s  conclusions  of  law  in  evidence.  In  the  Peterson 
case  it  was  made  clear  that  the  report  would  be  prima 
facie  only  as  to  primary  facts  and  conclusions  of  fact 
(253  U.  S.  at  307).  Certainly  the  logic  of  the  situation 
should  be  that  conclusions  of  law  are  inadmissible.  The 
master  is  only  an  expert.  An  expert  is  not  allowed  to 
testify  to  conclusions  of  law.  There  is  no  prima  facie  or 
presumptive  validity  to  the  conclusions  of  law  of  the 
master.  That  is  apparent  from  Rule  53,  and  from  case 
law.  Thus,  there  was  no  prima  facie  validity  to  a  find¬ 
ing  which  began  as  follows:  “It  was  the  intent  of  the 
parties  and  the  fair  intent  and  meaning  of  the  Supple¬ 
mental  Trust  Agreement  •  *  *”  Eddy  v.  Prudence  Bonds 
Corporation ,  165  F.  2d  157  (C.  A.  2,  1948),  certiorari 
denied,  333  U.  S.  845, 

2.  The  trial  judge  admitted  as  evidence  erroneous  and 
untenable  conclusions  of  law.  The  trial  judge  after  stat¬ 
ing  that  some  of  the  findings  of  the  master  were  “mixed 
questions  of  fact  and  law”,  concluded  that  such  findings 
were  admissible  as  evidence  of  the  matters  found  (Jt. 
App.  64).  This  is  simply  not  the  law.  His  duty  at  the 
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very  least  was  to  review  those  findings.  See  Becker  v. 
Loew’s,  supra.  A  consideration  of  several  of  the  find¬ 
ings  of  the  master  will  make  it  quite  apparent  that  they 
were  erroneous  and  untenable. 

Finding  H  stated:  “The  changes  so  directed  to  be 
done  were  substantial  and  amounted  to  a  complete  vari¬ 
ance  by  the  defendant  from  the  performance  required  of 
the  plaintiffs  under  the  original  offer.”  This,  on  its 
face,  is  a  conclusion  of  law.  Changes  could  be  directed 
and  consented  to  which  could  amount  either  to  an  oral 
modification,  to  the  creation  of  a  new  contract,  or  to  a 
total  variance  whicji  left  no  express  contract.  Appellant 
objected  to  the  entire  report  as  not  stating  facts  to  sup¬ 
port  the  conclusions.  This  objection  is  particularly  ap¬ 
plicable  to  this  finding.  There  was  no  way  for  the  judge 
to  rule  whether  the  conclusion  of  law  was  correct  with¬ 
out  knowing  the  operative  facts.  Since  the  operative 
facts  were  not  found,  he  could  not  review  the  correct¬ 
ness  of  the  ruling.  He  should  have  refused  to  allow  the 
conclusion  to  be  read  to  the  jury  as  evidence.  The  find¬ 
ing  is  also  uncertain  in  its  meaning.  How  can  one  party 
by  himself  cause  a  complete  variance  from  a  contract! 
Appellees  did  not  even  proceed  on  the  basis  of  variance. 
They  sued  on  the  contracts. 

Finding  I  states  that  there  was  no  evidence  that  there 
was  an  agreement  as  to  the  price  to  be  charged  and  that 
therefore  the  appellees  were  entitled  to  recover  the  fair 
and  reasonable  value  of  the  work  completed .  If  there  is 
no  agreement  as  to  a  price,  and  one  party  does  work 
for  another,  what  should  be  the  basis  for  computing  the 
price?  Can  there  be  any  doubt  that  this  is  an  unmixed 
conclusion  of  law?  It  is  submitted  that  the  finding  of 
the  master  was  erroneous  and  the  judge  should  not  have 
admitted  it  in  evidence.  The  master  was  directed  to  re¬ 
port  on  the  issues  involved  in  the  case.  This  was  a  find¬ 
ing  on  an  issue  not  even  in  the  case.  Both  sides  claimed 
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a  contract.  The  master  in  this  finding  declares  there  was 
no  contract,  against  the  expressed  intentions  of  the 
parties.  If  the  order  of  reference  cannot  be  more  exten¬ 
sive  than  the  allegations  of  the  parties  ( Webster  Eisen- 
lohr  v.  Kalodner f  145  F.  2d  316,  319  (C.  A.  3,  1944)),  can 
the  master,  in  his  findings,  go  beyond  the  order  of  refer¬ 
ence?  In  effect,  the  master  was  finding  that  the  appellee 
had  not  sustained  his  burden  of  proof.  He  sued  for  debt 
on  a  contract  and  proved  no  contract.  In  allowing  this 
finding  to  go  to  the  jury,  they  were,  in  effect  told  as 
matter  of  law  and  without  leave  of  court  to  amend  the 
pleadings,  the  “expert’s”  opinion  was  that,  even  if  ap¬ 
pellees  did  not  prove  the  contract  he  relied  on,  they 
could  still  find  in  his  favor  on  the  basis  of  quantum 
meruit.  Yet  appellee  did  not  sue  in  quantum  meruit  and 
never  amended  his  pleadings  to  support  such  an  action. 
Certainly,  such  a  departure  from  the  issues  prejudiced 
appellant.  When  there  is  absolutely  no  support  for  a 
master’s  finding  there  must  be  a  reversal.  Slavin  v.  Port 
Service  Corporation,  138  F.  2d  386  (C.  A.  3,  1943). 

Finding  T  states  that  the  delivery  of  a  check  and  its 
acceptance  constituted  a  “settlement”  in  full  of  matters 
concerning  which  there  existed  at  the  time  a  controversy. 
This  conclusion  was  contradictory  to  a  previous  finding 
that  the  appellant  had  given  appellee  a  check  for  $1500.00 
endorsed  “For  painting  at  1637  Underwood  Street,  N. 
W.,  as  per  estimate  including  “extras.”  It  is  admitted 
that  a  portion  of  the  work  called  for  by  the  estimate  was 
never  performed,  and  that  appellees  later  offered  to  send 
two  men  for  four  days  to  complete  the  job.  If  this  con¬ 
stituted  a  “settlement  in  full  of  the  controversy”  (a  con¬ 
clusion  which  is  indefinite  and  uncertain — a  settlement 
may  be  payment  or  compromise)  why  didn’t  the  endorse¬ 
ment  on  the  check  say  so?  Why  did  it  say  “For  paint¬ 
ing  •  *  *  as  per  estimate”?  In  any  case,  this  was  a 
conclusion  of  law  on  which  appellant  was  entitled  to 
have  the  judge  pass  before  admitting  it  in  evidence. 
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C.  The  court  also  erred  in  allowing  findings  of  the 

MASTER  TO  BE  READ  IN  EVIDENCE  WHICH  WERE  MERE 
OPINIONS  WITHOUT  FINDINGS  OF  SUPPORTING  FACTS  AND 
THEREFORE  TOO  UNCERTAIN  AND  INDEFINITE  TO  BE  OF  USE 
TO  THE  JURY. 

Rule  53(e)  (3)  states  that  in  jury  actions  the  master 
shall  not  be  directed  to  report  the  evidence,  and  Rule  53 
(e)  (1)  specifies  that  a  transcript  be  filed  in  non-jury 
references.  The  implication  is  that,  in  jury  actions,  the 
transcript  will  not  be  considered  by  the  trial  judge  in 
ruling  on  objections  in  point  of  law.  The  cases  are  in 
accord  with  this  conclusion.  See  Connecticut  Importing 
Co.  v.  Frankfort  Distilleries ,  42  F.  Supp.  225  (D.  Conn. 
1940).  The  fact  that  the  evidence  in  a  jury  case  is  not 
to  be  reported  and  a  transcript  is  not  to  be  filed  makes 
it  apparent  that  the  master  must  find  facts  as  well  as 
conclusions  of  fact.  Otherwise  he  is  only  expressing  his 
opinions  without  showing  their  basis.  But  here,  several 
of  the  findings  were  mere  conclusions  of  fact  without  re¬ 
port  of  the  basic  facts. 

Take  Finding  F  for  an  example.  This  negative  con¬ 
clusion  of  fact  states  that  the  evidence  will  not  support 
a  finding  that  the  work  was  commenced  on  a  “cost-plus” 
basis  as  contended  by  appellant.  On  its  face  it  is  falla¬ 
cious.  Even  if  the  appellant  alone  testified  that  there 
was  a  “cost-plus”  contract,  then  there  was  sufficient  evi¬ 
dence  to  support  a  finding  that  there  was  such  a  con¬ 
tract.  The  master  must  have  meant  either  that  the 
weight  of  the  evidence  would  not  support  a  finding  of  a 
cost-plus  contract,  or  that  he  did  not  believe  appellant. 
But  he  did  not  reach  either  conclusion.  He  said  in  ef¬ 
fect  that  it  was  his  opinion  that  the  evidence  did  not 
support  a  finding  of  the  cost-plus  contract.  The  jury 
was  allowed  to  consider  this  uncertain  opinion  as  evi¬ 
dence.  This  was  a  usurpation  of  their  function,  just  as 
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it  would  be  to  allow  testimony  by  an  expert  as  to  any 
other  ultimate  fact  or  conclusion  of  fact.  A  conclusion 
alone  is  not  prima  facie  evidence. 

Finding  K  states  that  the  fair  and  reasonable  value 
of  work,  labor  and  materials  was  $7,153.13.  The  findings 
do  not  state  what  work  was  accomplished,  a  principal 
issue.  No  supporting  facts  are  shown  for  this  conclu¬ 
sion  of  fact.  Since  the  master  rejected  the  contentions 
of  both  parties  he  should  at  least  have  stated  the  basis 
for  his  finding.  The  values  found  were  admittedly  not 
testified  to  by  any  witness.  On  its  face,  the  finding  could 
only  be  conjecture,  a  rough  compromise  on  the  part  of 
the  master.  This  wras  not  his  function  and  his  opinion 
was  improperly  admitted  as  evidence.  Furthermore,  the 
price,  to  be  fair  and  reasonable,  must  also  be  legal  under 
the  Price  Control  Act.  The  price  charged  is  under  the 
pleadings,  conclusively  presumed  to  be  illegal  without  a 
finding  of  appellee’s  maximum  price  during  the  base 
period.  As  a  result,  the  master  has  found  an  illegal 
price  to  be  fair  and  reasonable. 

By  not  making  specific  findings  of  fact  of  what  work 
wras  accomplished,  the  master,  in  an  effort  to  make  some 
decision,  was  forced  to  go  beyond  the  issues  referred  in 
the  Order  of  Reference  and  he  attempted  to  do  “rough 
justice”  by  awarding  what  is  apparently  his  guesstimate 
of  reasonable  value.  Congress  did  not  intend  that  a 
special  master  substitute  his  conjectured  conclusions  for 
the  intentions  of  the  contracting  parties.  Certainly  he  has 
no  prerogative  by  ambiguous  findings  to  sanction  viola¬ 
tion  of  law.  The  master  has,  in  effect,  said  that  the  ap¬ 
pellees  have  not  proved  their  case  but  that  it  is  his  opinion 
that  an  illegal  contract  should  be  implied  in  law  to  award 
“reasonable  value”.  No  award  can  legitimately  be  made 
to  appellees  until  two  fundamental  basic  facts  are  deter¬ 
mined:  (1)  What  work  was  accomplished  and  (2)  The 
ceiling  prices  for  that  work.  The  opinions  of  “reasonable 
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value”,  beside  having  no  place  in  the  case,  are  altogether 
too  ambiguous  to  have  been  submitted  as  evidence  to  the 
jury. 

Finding  L  states  that  the  evidence  will  not  support  a 
finding  that  appellees  violated  the  Price  Control  Act. 
What  evidence  will  not  support  the  finding?  This  is  not 
stated.  This  too  is  a  conclusion.  Without  knowing  the 
operative  facts,  there  was  no  way  for  the  trial  judge  to 
rule  on  the  admission  of  this  finding  as  evidence.  The 
master  even  failed  to  find  the  ceiling  price  without  which 
it  was  impossible  to  determine  the  issue.  The  defense  of 
price  control  violation  raised  a  conclusive  presumption  of 
illegality  which  cast  the  burden  upon  the  appellees  of 
proving  legality  (information  solely  within  appellees ’  con¬ 
trol  under  applicable  regulations).  Without  specific  find¬ 
ings  of  fact  showing  appellees 9  ceiling  price,  the  master, 
as  a  matter  of  law,  was  required  to  conclude  that  there 
were  price  control  violations.  The  trial  judge  therefore 
should  have  refused  to  accept  this  finding. 

* 

D.  The  court  compounded  the  foregoing  errors  by  al¬ 
lowing  THE  PURPOSE  OF  THE  PROCEEDING  BEFORE  THE  MAS¬ 
TER  TO  BE  MISSTATED  AND  BY  ALLOWING  THE  FINDINGS  AND 
CONCLUSIONS  OF  THE  MASTER  TO  BE  UNDULY  EMPHASIZED. 

There  can  be  no  doubt  that  appellant  was  prejudiced 
when  opposing  counsel,  over  objection,  with  the  ob¬ 
vious  approval  of  the  court  was  permitted  to  state  that 
the  reference  was  made  because  the  issues  were  “matters 
of  accounting  detail  that  could  better  be  handled  by  an 
appropriate  officer  of  the  court,”  that  the  master  was 
a  “quasi  judge,”  that  both  the  master  and  another  judge 
had  “heard”  the  objections  to  the  report,  that  while  the 
report  was  not  conclusive,  the  court  to  save  the  jury’s 
time  had  a  master  “delve  deeply  into  the  case  and  hear 
all  the  witnesses”  to  “let  us  know  what  he  found  were 
the  true  facts.” 
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The  court  made  matters  worse  by  showing  the  jury  that 
he  thought  it  was  an  imposition  both  on  him  and  them 
for  the  appellant  to  come  into  court  at  all,  after  the 
master  had  done  all  this  work.  He  said:  “I  don’t  want 
us  to  consume  too  much  time  in  trying  the  case  that  was 
tried  before  the  master,  if  I  can  help  it,”  and  “We  have 
had  a  rather  protracted  investigation  in  this  case  by  a 
special  master.” 

The  jury  was  permitted  to  take  to  the  jury  room  not 
only  those  findings  of  the  special  master  which  had  been 
admitted  in  evidence,  but  also  those  not  in  evidence,  as 
well  as  the  preliminary  statement,  order  taxing  costs  and 
the  master’s  erroneous  statement  of  the  case  (Jt.  App. 
46).  Appellant  had  no  way  of  knowing  this  until  he 
observed  the  foreman  handing  the  papers  to  the  clerk 
after  the  verdict.  This  fact  alone  is  enough  for  reversal. 

In  view  of  these  facts,  there  is  no  doubt  that  the  re¬ 
port  of  the  master  (in  large  part  made  up  of  opinions 
and  conclusions  of  law)  was  given  a  weight  far  greater 
than  it  should  have  had  in  the  minds  of  the  jury.  It  was 
merely  expert  evidence  to  be  considered  (to  the  extent 
admissible)  with  other  evidence.  The  master  was  not  a 
“quasi  judge”  and  his  findings  (if  proper)  meant  no 
more  than  the  findings  of  other  experts  at  the  trial  or 
the  testimony  of  either  party.  Small  wonder  that  the 
jury  was  able  to  reach  its  verdict  in  a  relatively  short 
time  and  award  appellees  exactly  what  the  master  had 
said  they  should  have,  plus  the  penalty  of  interest. 

m 

The  Court  Erred  in  Not  Permitting  Appellant’s  De¬ 
fense  Under  The  Price  Control  Act  of  1942  to  be  Con¬ 
sidered  by  the  Jury.  The  Burden  of  Proof  That  the 
Appellees  Had  Charged  a  Legal  Price  Should  Have  Been 
Placed  Upon  Them. 
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A.  Since  appellant  offered  the  affirmative  defense  of 

ILLEGALITY,  THE  BURDEN  OF  SHOWING  THAT  A  LEGAL  PRICE 
WAS  CHARGED  WAS  ON  APPELLEES. 

t 

Appellant  defended  in  this  action  on  the  ground  that 
the  price  he  had  been  billed  by  appellees  was  illegal  under 
the  Price  Control  Act  of  1942,  56  Stat.  28,  50  U-S.C.,  App. 

§  904(a).  Such  a  defense  is  unpopular  at  any  time  be¬ 
cause  it  tends  to  defeat  the  entire  claim  of  a  party  who 
has  done  work  even  if  he  charged  an  illegal  price.  Such 
a  defense  was  even  more  unpopular  early  in  1950  when 
this  case  was  tried,  because  price  control,  except  for 
rents,  was  dead.  Today,  price  control  is  with  us  again 
and  it  is  important  to  make  a  proper  disposition  of  the 
question  presented  by  the  facts  of  this  case. 

Pricing  in  the  construction  service  industry  at  the  time 
of  the  making  of  the  contract  in  dispute  in  the  present 
case,  was  controlled  by  Revised  Maximum  Price  Regula¬ 
tion  (RMPR)  251,  (August  21,  1944),  9  FR  10200.  In 
the  construction  service  industry  the  permissible  methods 
of  computing  the  maximum  price  was  an  individual  mat¬ 
ter.  Thus,  the  ceiling  price  of  one  contractor  for  a  simi¬ 
lar  service  might  easily  differ  from  that  of  another.  This 
was  admitted  by  appellees  during  the  course  of  the  trial 
(Jt.  App.  178). 

Admittedly,  appellees  were  not  computing  their  prices  - 
in  accordance  with  the  regulation.  Harry  Jaffe  testified 
as  follows  concerning  his  method  of  computing  prices 
during  the  time  price  control  was  in  effect  ( Jt.  App.  155) : 

Q.  That  total  estimated  figure  of  $4,388,  can  you 
tell  us  how  much  of  that  will  be  allocated  to  labor? 

A.  How  much  I  would  figure  allocated  to  labor? 

Q.  Yes. 

A.  Well,  I  tell  you,  when  I  go  through  it,  I  would 
generally  figure,  oh,  I  guess  I  generally  break  it  down 
that  a  man  will  produce  about,  approximately,  more 
or  less,  $30  a  man  day  work.  And  whether  or  not  he 
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does,  I  am  apt  to  get  hooked  or  will  make  money. 
But  as  I  would  walk  through  this  room,  I  would  say 
it  is  worth  $130.  And  if  he  happens  to  come  in  an 
do  it  in  four  days,  it  is  to  my  advantage  and  if  he 
does  it  in  six  days,  it  is  to  my  disadvantage,  and  I 
just  happened  to  miscalculate  it.  But  that  is  my 
method  of  figuring. 

According  to  appellees,  the  price  was  quoted  on  the  basis 
of  a  total  selling  price,  called  a  lump-sum  contract  in  the 
regulations.  According  to  appellant  this  was  a  cost-plus 
contract.  In  either  case,  the  regulation  required  him  to 
compute  his  maximum  price  for  that  particular  contract 
on  the  basis  of  a  formula.  The  maximum  price  must  be 
computed  for  each  job,  RMPR-251,  $  15(a).  His  price, 
under  RMPR  251,  §  7(b)  taking  appellees’  lump-sum 
version  of  the  contract,  was  to  be  the  sum  of  the  following : 

(1)  Estimated  cost  of  materials  at  not  exceeding 
their  maximum  prices 

(2)  Estimated  labor  costs 

(3)  Other  direct  costs,  including  the  cost  of  subcon¬ 
tracts,  at  not  exceeding  their  maximum  prices 

(4)  Reserve  for  contingencies  which  could  be  fore¬ 
seen  in  good  faith 

(5)  Margin  to  include  administrative  and  overhead 
costs,  selling  expenses  and  profit  not  exceeding 
the  margin  on  a  sale  involving  the  same  type 
of  work  in  the  base  period,  or  using  industry 
experience  for  comparable  work  if  individual  ex¬ 
perience  is  not  available,  hut  in  either  case  sv/p- 
ported  by  records 

Appellees  therefore  vrere  required  to  take  five  basic 
factors  into  account  in  computing  their  maximum  price  for 
this  job,  and  they  were  required  to  keep  records  for  this 
job,  including  “a  full  statement  of  the  method  by  which 
the  maximum  price  was  calculated.”  Appellees  were  not 
selling  a  standard  commodity  such  as  nylon  hose  or  canned 
soup ;  they  were  selling  contracts  to  paint  houses,  stores  and 
office  buildings.  Such  services  are  not  suited  to  a  stand- 
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ard  pricing  formula,  so  the  regulations  required  compu¬ 
tation  of  the  maximum  price.  Appellees  admittedly  did 
not  use  the  formula  for  computing  the  maximum  price. 

Harry  Jaffe,  by  his  own  admission,  violated  the  regu¬ 
lation  every  time  he  ever  calculated  the  price  on  a  job. 
He  always  estimated  the  number  of  man-days  it  would 
take  to  complete  the  job,  then  multiplied  that  by  $30.00,® 
which  he  estimated  was  the  output  of  one  man  for  one 
day.  He  used  the  same  method  of  calculation  whether  the 
job  required  much  material  or  little  material  per  man- 
day,  whether  the  relative  selling  expense  was  low  or 
high.  The  only  factor  he  used  in  his  estimating  was  labor 
which  was  but  one  of  the  five  major  factors  he  was  re¬ 
quired  to  consider  in  his  maximum  price  for  each  indi¬ 
vidual  job.  If  the  regulation  had  wanted  him  to  guess, 
it  would  have  said  so,  instead  of  requiring  him  to  use  a 
formula. 

Any  changes  in  plans  or  specifications  which  increased 
or  decreased  the  cost  of  a  job  would  have  to  be  priced 
in  the  same  way.  Harry  Jaffe  testified  that  this  was  not 
done  on  the  present  job.  He  guessed  that  the  increases 
and  decreases  roughly  balanced  and  billed  them  at  the 
originally  estimated  figure.  This  was  also  a  violation  of 
the  regulations.  He  was  required  to  re-price  on  the  basis 
of  the  same  formula  which  was  to  have  been  used  origi¬ 
nally.  His  painting  foreman,  Mr.  Harding,  testified  that 
the  so-called  extra  work  comprised  mostly  touching  up, 
which  is  a  usual  part  of  the  completion  of  every  job  (Jt. 
App.  177). 


e  This  was  the  figure  he  used  at  the  trial.  Before  the  master,  he 
had  testified  that  he  would  paint  a  room  in  6/8  of  a  man-day  for 
$20.00,  which  works  out  to  be  $26.67  per  man-day.  Also,  at  the 
trial,  it  was  shown  his  man-hour  charge  was  $21.00  per  man-day 
for  painting  done  during  the  same  period  and  at  the  1703  K  Street 
N.  W.  job  for  a  tenant  of  the  appellant. 
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It  is  a  rule  of  evidence  too  well  known  to  bear  discus¬ 
sion,  that  where  an  affirmative  defense  is  made  requiring 
information  exclusively  within  the  control  of  the  other 
party,  the  facts  alleged  in  the  defense  are  conclusively 
presumed  unless,  and  until,  the  opposing  party  introduces 
evidence  on  the  facts  required.  See  Greenleaf’s  Lessee  v. 
Birth ,  6  Pet.  302  (1S32);  United  States  v.  Grogg,  9F.  2d 
424  (W.D.  Va.,  1925).  If  there  ever  was  a  case  for  the 
application  of  the  rule,  it  is  this  one.  Appellees  were  in 
sole  possession  of  the  necessary  facts  and  figures.  They 
must  bear  the  burden  of  showing  their  charge  is  lawful. 
When  there  is  a  conflict  over  a  billed  price  it  is  for  them 
to  show  no  violation  of  price  regulations.  To  require 
appellant  to  prove  the. individual  ceiling  price  of  appellees’ 
services  is  an  impossible  burden.  And  such  a  requirement, 
would  completely  nullify  the  sanctions  which  Congress  has 
made  available  in  this  field. 

But  there  is  also  another  reason  for  placing  the  burden 
of  proof  of  the  ceiling  price  on  the  appellees.  Under  the 
Price  Control  Act  of  1942,  56  Stat.  28,  50  U.S.C.  Ann. 
$  904(a),  and  the  Regulation  RMPR  251  §  10  (2),  it  was 
unlawful  for  one  engaged  in  a  trade  or  business  to  buy 
anything  at  a  price  higher  than  the  ceiling  price.  Ap¬ 
pellees  moved  that  appellant’s  price  control  counterclaim 
be  dismissed  on  the  ground  that  appellant  was  engaged  in 
a  trade  or  business  and  that  a  counterclaim  was  therefore 
not  available  to  him  under  the  Act,  58  Stat.  640,  50  U.S.C. 
Ann.  $  925(e).  This  motion  was  granted.  Assuming  but 
not  admitting  that  appellees  were  correct,  then  it  follows 
that  appellant  would  be  committing  a  felony  if  he  paid 
an  illegal  price  under  the  Act.  He  would  be  subject  to  a 
punishment  of  up  to  two  years  in  prison.  50  U.S.C.  App. 
§  925(b).  See  discussion  in  Bowles  v.  Glich  Bros.  Lum^ 
her  Co.  146  F.  2d  566  (C.A.  9, 1945). 

The  authorities  are  in  full  accord  with  appellant’s  con¬ 
tention  that  the  burden  was  upon  appellees  to  show  their 
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ceiling  price.  In  Cooperstown  Cattle  Company ,  Inc.  v. 
Smith,  275  App.  Div.  240,  S9  N.Y.S.  2d  89  (1949),  the 
court  stated: 

It  is  a  question  for  the  jury  to  determine  whether 
the  charges  were  in  fact  in  excess  of  the  ceilings, 
and  to  determine  what  the  ceiling  was  *  *  *.  Where 
this  kind  of  a  defense  is  raised,  the  burden  of  showing 
the  price  was  within  the  regulations  is  with  the  plain¬ 
tiff. 

In  International  Spangles  Corp.  v.  Marrow  Manufactur¬ 
ing  Corp.,  294  N.Y.  295,  62  N.E.  2d  77  (1945),  the  highest 
New  York  Court  was  faced  with  this  same  problem.  Plain¬ 
tiff  sought  judgment  for  goods  sold  and  defendant  con¬ 
tended  that  the  price  was  in  excess  of  that  legal  under 
the  Price  Control  Act.  Defendant’s  evidence  had  estab¬ 
lished  prima  facie  that  plaintiff  had  not  established  a 
maximum  price  as  required  by  the  General  Maximum  Price 
Regulations  nor  filed  the  required  base  period  records. 
In  ruling  for  defendant,  the  court  said: 

The  challenge  comprised  within  the  defendant’s  plead¬ 
ing  and  supported  by  evidence  cast  upon  the  plaintiff 
the  burden  of  proving  that  the  price  demanded  by 
the  plaintiff  for  the  commodity  delivered  was  not  in 
excess  of  the  maximum  price  fixed  in  conformity  with 
the  price  requirements  of  the  Price  Control  Act  and 
regulations  thereunder.  •  *  *  The  Price  Control  Act, 
section  4,  subdivision  (a)  declares  it  to  be  unlawful 
for  any  person  to  sell  or  deliver  any  commodity  in 
violation  of  any  regulation  promulgated  under  the  Act. 
In  the  absence  of  proof  by  the  plaintiff  that  it  had 
established  a  maximum  price  for  its  acetate  strip  in 
accordance  with  any  one  of  the  alternate  methods 
defined  in  the  Regulation  the  plaintiff’s  demand  in 
this  action  for  the  price  of  the  commodity  delivered 
to  the  plaintiff  is  legally  unenforceable. 

Of  course,  under  the  regulations  applicable  in  the  In¬ 
ternational  Spangles  case,  certain  records  had  to  be  filed 
with  price  control  authorities,  and  were  available  to  the 
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consumer,  so  it  was  well  to  require  defendant  to  at  least 
show  that  the  records  were  not  available.  Once  that  was 
done,  the  burden  was  on  the  plaintiff  to  show  his  price 
was  legal.  Here,  all  the  records  were  required  to  be  kept 
by  appellees.  Here  the  burden  of  showing  the  ceiling  price 
should  have  been  cast  upon  appellees  from  the  beginning. 
The  instruction  requested  by  appellant  that  the  burden 
of  proving  legality  was  upon  appellees  should  have  been 
given.7 

B.  Even  if  the  burden  of  proof  was  not  initially  upon 

THE  APPELLEES,  IT  SHIFTED  WHEN  APPELLANT  PRODUCED 

EVIDENCE  OF  ILLEGALITY  WHICH  SHIFTED  THE  BURDEN. 

The  jury  should  have  been  allowed  to  consider  this 

EVIDENCE. 

The  appellant  proved  facts  which  would  allow  the  jury 
to  conclude  (1)  that  pricing  regulations  were  violated, 
or  (2)  that  the  legal  maximum  was  exceeded,  or  both.  It 
was  for  the  jury  to  weigh  that  evidence  against  any  ad¬ 
missible  evidence  offered  by  appellees. 

In  addition  to  appellees’  own  showing  that  they  did 
not  use  the  formula  required  by  RMPR  251,  §  7(b),  other 
evidence  of  violation  was  stated  separately  in  the  statement 
of  the  case,  and  for  the  sake  of  brevity  will  be  summarily 
treated  here: 

1.  There  was  evidence  of  a  charge  for  work  never  done. 
Where  a  price  is  quoted  and  there  are  omissions  without 
adjustments,  there  is  a  violation  of  the  price  control  pro¬ 
visions.  RMPR  251,  7(a)(4),  7(b)(5).  This  was  a 

price  control  violation.  The  master  and  jury  must  have 
been  impressed  by  the  omissions  since  they  made  an 
adjustment  of  about  10%  in  the  charge. 


7  The  appellant’s  motion  for  a  directed  verdict  at  the  close  of  ap¬ 
pellees’  case  should  have  been  granted. 
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2.  There  was  evidence  from  appellees’  own  calculations 
that  the  profit  charged  on  sub-contracting  ranged  from 
19.4%  to  100%,  that  appellees  did  not  check  the  sub-con¬ 
tractors’  ceiling  prices,  and  that  appellees  added  21.6% 
to  their  own  firm’s  $1,119.50  bill,  which  already  included 
costs,  overhead  and  profit  for  carpentry  items.  There  was 
evidence  that  10%  was  the  usual  mark-up  on  such  items. 
A  conclusion  of  a  violation  could  be  drawn.  Appellees 
were  under  the  regulations  not  to  pay  a  sub-contractor 
more  than  the  ceiling  price  RMPR  251,  §§  7 (a)  (3),  7(b)  (3). 

3.  There  was  evidence  that  appellees  had  charged  ap¬ 
pellant  $33.98  per  man-day  for  painting  work  (129.1  man- 
days  for  $4,388.00)  similar  to  that  performed  for  a  tenant 
of  appellant  at  $21.00  per  man-day  (8.2  man  days  for 
$168.00).  Appellees  testified  that  they  calculated  on  a  basis 
of  $30  per  man-day  for  the  past  fifteen  years.  In  a  time 
of  inflation,  one  does  not  ordinarily  charge  below  his  ceil¬ 
ing  price.  On  appellees’  own  manday  figure  of  137.3 
(padded  by  8.2  man  days  used  on  the  tenant’s  job)  the 
$4,388.00  charged  after  omissions  of  21.7%  of  the  painting 
items,  figures  out  to  $31.96  per  man  day.  The  logical  in¬ 
ference  is  a  price  control  violation. 

4.  The  master  found  that  the  reasonable  charge  was 
more  than  $700.00  less  than  that  actually  billed  and  sued 
for.  Again,  it  is  a  fact  that  prices  were  going  up  in 
1945  and  that  any  price  over  the  reasonable  price  would 
probably  have  been  over  the  ceiling  price.  Assuming  that 
the  master’s  report  was  properly  in  evidence,  the  infer¬ 
ence  is  a  price  control  violation,  particularly  in  the  light 
of  the  admissions  of  omissions,  and  appellees’  foreman’s 
testimony  (Mr.  Harding)  that  the  so-called  extra  painting 
was  touching  up,  which  is  usual  in  all  jobs.  It  is  to  be 
noted  that  the  omissions  (21.7%)  were  in  the  painting 
items  of  the  appellees’  bid  and  that  the  bill  for  painting 
items  was  exactly  for  the  amount  of  the  bid. 
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5.  Appellees  ’  cost  statement  shows  a  net  profit  of 
about  20%,  including  that  on  sub-contracts  and  over  and 
above  the  profit  appellees’  firm  made  on  the  carpentry, 
and  over  and  above  the  double  charge  for  overhead  items. 
"Were  the  statement  to  be  corrected  to  omit  double  over¬ 
head  charges,  and  overhead  charges  on  overhead  and  double 
profit  on  the  carpentry  items  performed  by  appellees’  own 
construction  firm,  the  net  profit  figure  would  be  about  40%. 
Appellant  testified  without  contradiction  that  appellees 
informed  him  that  the  usual  profit  was  10%.  If  the  jury 
believed  appellant,  it  could  conclude  there  was  a  price 
violation. 

6.  Appellees  testified  they  no  longer  had  available  rec¬ 
ords  to  show  comparative  base  period  overhead  and  profit 
items.  Yet  they  were  required  by  price  control  regula¬ 
tions  to  keep  “a  full  statement  of  the  method  by  which 
the  maximum  price  was  calculated”  and  full  records  of 
every  sale  subject  to  the  regulation.  (RMPR  251,  $15). 
Business  men  normally  do  not  destroy  records  as  long 
as  they  may  be  needed.  Income  tax  regulations  require 
their  retention.  The  records  were  available  at  the  time 
of  the  price  control  investigation.  The  dispute  between 
the  parties  over  the  price  to  be  charged  antedated  the  price 
control  investigation.  Certainly,  if  the  records  proved  a 
legal  price,  no  reasonable  seller  would  destroy  them  while 
litigation  was  pending  unless  for  some  reason  he  preferred 
to  do  without  the  records  at  the  trial,  rather  than  to  have 
them  become  public.  The  jury  could  have  inferred  that 
appellees  were  not  telling  the  truth  and  were  concealing 
a  price  control  violation. 

Appellant’s  instructions  concerning  price  control  based 
on  the  above  evidence  were  refused.  Instead,  appellees’ 
instruction  was  given,  which  had  the  effect  of  taking  away 
the  price  control  defense.  It  is  submitted  that  the  trial 
judge  therefore  invaded  the  province  of  the  jury  to  weigh 
the  evidence  and  determine  the  credibility  of  the  witnesses, 
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and  committed  reversible  error.  The  price  control  defense 
has  never  been  considered  by  a  jury. 

IV 

The  Court  Erred  in  the  Pre-trial  Dismissal  of  Appel¬ 
lant’s  Triple  Damage  Counterclaim  on  the  Ground  That 
Appellees’  Services  Were  Purchased  by  Appellant  in  the 
Course  of  a  Trade  or  Business.  The  Ruling  Was  Pre¬ 
mature  Since  Whether  the  Services  Were  Purchased  in 
the  Course  of  a  Trade  or  Business  Was  an  Issue  of  Fact 
Upon  Which  Evidence  Should  Have  Been  Received  at 
the  Trial. 

Appellant  counterclaimed  for  treble  the  alleged  over¬ 
charge  on  the  contract  under  Section  205(e)  of  the  Emer¬ 
gency  Price  Control  Act  of  1942,  58  Stat.  640,  50  U.S.C. 
App.  §  925(e).  Appellees  made  an  oral  motion  to  dismiss, 
supported  only  by  unsworn  oral  statements.  Without  any 
evidence,  the  court  ruled  that  appellant  was  engaged  in  a 
trade  or  business  and  dismissed  the  counterclaim.  This 
action  was,  of  course,  patently  erroneous.  There  was  no 
evidence  legally  before  the  court  as  to  the  nature  of  ap¬ 
pellant’s  business  activities.  There  is  no  factual  basis  for 
a  review  of  the  correctness  of  the  ruling. 

The  correct  action  by  the  court  was  either  to  require  a 
written  motion  for  summary  judgment  on  the  counterclaim 
supported  by  affidavits,  or  to  allow  the  counterclaim  to 
go  before  the  jury.  Had  the  counterclaim  been  an  issue 
at  the  trial,  appellant  would  have  been  given  the  oppor¬ 
tunity  to  show*  whether  he  had  purchased  appellees’  serv¬ 
ices  in  the  course  of  a  trade  or  business.  Then  it  would 
have  been  proper  for  appellees  to  make  their  motion  to 
dismiss.  At  that  point,  the  court  would  have  been  re¬ 
quired  to  rule  whether  he  could  determine  as  a  matter 
of  law  that  appellant  had  purchased  the  services  in  the 
course  of  a  trade  or  business,  or  that  there  were  issues 
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of  fact  for  the  jury  to  determine.  An  issue  of  fact  was 
raised  but  never  tried.  See  Young  v.  Wierenga,  314  Mich. 
2S7,  23  N.W.  2d  92  (1946).  It  is  submitted  that  the  only 
possible  corrective  measure  is  to  reverse  the  judgment. 

V 

The  Court  Erred  in  Allowing  a  Price  Control  Official 
to  Testify  That  There  Had  Been  No  Price  Control  Vio¬ 
lations  and  No  Action  Taken  Against  Appellees.  It  Fur¬ 
ther  Erred  in  Excluding  Expert  Testimony. 

A.  The  statements  of  a  price  control  official  that  there 

HAD  BEEN  AN  INVESTIGATION  OF  APPELLEES  AND  THAT  NO 
VIOLATIONS  HAD  BEEN  DETERMINED  WERE  INADMISSIBLE. 

During  the  course  of  the  testimony  of  Harry  Jaffe,  re¬ 
marks  were  allowed  in  evidence  over  objection  that  there 
had  been  an  investigation  of  alleged  overcharges  by  ap¬ 
pellees  and  that  the  ceiling  records  were  in  existence  at 
that  time.  Also,  the  facts  concerning  the  OPA  investiga¬ 
tion  -were  allowed,  over  objection,  to  be  discussed  freely, 
with  the  court  participating  (Jt.  App.  149-151).  Later, 
over  objection,  the  court  admitted  the  testimony  of  a  price 
control  official  that  there  had  been  an  investigation  and 
that  a  decision  had  been  made  that  there  was  no  viola¬ 
tion  as  far  as  could  be  determined  (Jt.  App.  233-240). 

Of  course,  these  rulings  were  erroneous  and  highly 
prejudicial.  In  effect,  they  allowed  testimony  on  an  ulti¬ 
mate  fact  which  was  for  the  jury  to  decide.  The  jury  had 
no  way  of  knowing  that  the  decision  of  the  Government 
not  to  prosecute  a  price  control  violation  could  have  no 
possible  relevance  in  a  civil  suit  between  different  parties 
with  a  different  burden  of  proof.  It  could  not  know  that 
such  decisions  are  based  on  other  things  than  the  existence 
of  a  violation— the  number  of  proceedings  already  under 
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way,  the  difficulty  of  proof,  the  current  budget  and  other 
factors.  Certainly  the  evidence  of  a  successful  or  unsuc¬ 
cessful  criminal  prosecution  would  be  inadmissible.  Then 
why  let  in  the  evidence  of  the  culmination  of  the  prelimi¬ 
nary  investigation?  Certainly,  the  fact  that  there  had 
been  an  investigation  and  that  records  were  available  at 
that  time,  could  be  no  possible  excuse  for  appellees  not 
having  the  records  available  for  the  subsequent  civil  pro¬ 
ceedings. 

The  combination  of  withdrawal  of  the  evidence  of  the 
price  control  defense  from  the  jury  and  allowing  this 
testimony  by  the  price  control  official,  could  have  no  other 
effect  than  to  prejudice  appellant  before  the  jury.  The 
trial  judge  refused  the  offered  “Defendant’s  Prayer  No. 
7,”  which  would  have  helped  to  clarify  the  situation  (Jt. 
App.  42). 

That  the  error  was  prejudicial  is  further  shown  by 
the  fact  that  the  court  decided  to  take  the  price  control 
defense  away  from  the  jury,  just  after  this  inadmissible 
testimony  by  the  price  control  official  was  given. 

B.  The  court  erred  in  excluding  testimony  which  could 

HAVE  HELPED  THE  JURY  TO  DETERMINE  THE  CEILING  PRICE 

AS  WELL  AS  THE  REASONABLE  VALUE  OF  THE  WORK  PER¬ 
FORMED. 

On  two  occasions,  the  court  excluded  the  testimony  of 
experts.  Morris  Weiss,  qualified  as  an  expert,  was  not 
permitted  to  testify  as  to  the  usual  practice  in  mark-ups 
on  sub-contracting  in  March  1942.  Appellees’  objection 
on  the  ground  that  the  ceiling  price  was  an  individual 
matter  was  sustained  (Jt.  App.  177-178).  Clarence  F. 
Fisher  was  held  unqualified  as  an  expert  for  estimating 
either  the  reasonable  value  or  the  ceiling  price  of  appel¬ 
lees’  work.  He  admittedly  was  a  competent  engineer 
skilled  in  making  estimates  from  blueprints.  He  admittedly 
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was  informed  upon  wage  statistics  in  Washington,  D.  C. 
during  the  period  in  question.  Yet  his  testimony  was 
excluded  (Jt.  App.  20S-214,  222). 

These  rulings  in  context  with  the  ruling  on  burden  of 
proof  as  to  illegality  show  what  an  impossible  task  was 
placed  on  appellant  in  the  matter  of  his  defense.  Ap¬ 
pellees  admitted  that  the  ceiling  price  was  an  individual 
matter.  They  admitted  non-existence  of  price  control  rec¬ 
ords  required  by  law  in  the  case  of  all  sales  under  price 
control.  The  only  course  open  to  appellant  was  to  at¬ 
tempt  to  prove  the  ceiling  price  by  examination  of  recal¬ 
citrant  appellees,  appellees’  employes  and  associates,  and 
by  circumstantial  evidence  and  by  expert  testimony.  Ap¬ 
pellees  had  testified  that  the  records  necessary  to  compute 
the  maximum  price  were  no  longer  in  existence.  Why 
then  not  allow  appellant  to  reconstruct  the  price,  using 
industry  experience?  RMPR  251,  $7,  allowed  appellees 
to  do  that  in  computing  their  maximum  price  if  the  re¬ 
quired  base  period  experience  was  not  available.  Why  not 
allow  appellant  to  do,  at  this  time,  what  appellees  could 
have  done  originally?  It  would  at  least  be  a  circumstance 
to  be  considered  by  the  jury  in  determining  whether  there 
was  a  violation. 


VI 

The  Court  Erred  in  Allowing  and  in  Making  Prejudi¬ 
cial  Remarks  in  the  Presence  of  the  Jury. 

In  addition  to  prejudicial  remarks  concerning  the  na¬ 
ture  of  the  master’s  report,  appellees’  counsel  made  nu¬ 
merous  prejudicial  remarks  in  the  opening  statement  about 
the  length  of  time  elapsed  without  appellant  paying  his 
just  obligation.  Twenty-three  such  references  can  be 
counted  (Jt.  App.  53-63).  Similar  references  were  made 
during  the  voir  dire  examination  of  the  jury  (Jt.  App.  52). 
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Three  hundred  and  eighty-six  similar  references  were  made 
during  the  subsequent  course  of  the  trial.8  Appellant’s 
motion  for  declaration  of  a  mistrial  at  the  close  of  the 
opening  statement  was  denied. 

The  trial  judge  made  similar  remarks  in  the  presence 
of  the  jury  (Jt.  App.  104)  and  remarks  to  counsel  before 
the  bench,  which  were  loud  enough  that  they  must  have 
been  heard  by  the  jury  (Jt.  App.  102).  As  a  result,  the 
jury  must  have  been  convinced  that  the  trial  judge  was 
in  agreement  with  appellees  that  there  had  been  far  too 
much  delay  in  a  case  already  heard  by  a  master,  and  that 
both  judge’s  and  jury’s  time  was  being  unnecessarily 
wasted.  There  can  be  no  doubt  that  this  was  prejudicial 
and  reversible  error. 


vn 

The  Court  Erred  in  Instructing  the  Jury  It  Might  Add 
Interest  to  the  Verdict. 

Appellees  sued  to  enforce  a  mechanic’s  lien  on  appel¬ 
lant’s  leasehold  interest  and  for  a  judgment  in  personam, 
as  provided  under  Title  38  of  the  Code  of  Laws  of  the 
District  of  Columbia.  Appellees  alleged  in  the  complaint, 
in  addition  to  facts  supporting  the  action  to  enforce  the 
mechanic’s  lien  and  the  judgment  in  personam,  the  lump 
sum  contract,  an  agreement  to  pay  a  fair  and  reasonable 
charge  for  additional  work  performed  as  extras,  appel¬ 
lees’  submittal  of  their  bill  in  the  amount  of  $7,886.63,  their 
demand  for  payment,  appellant’s  failure  and  refusal  to 
pay  said  amount,  and  indebtedness  by  appellant  to  appel¬ 
lees  in  the  sum  of  $7,886.63. 


8  But  the  court  did  not  allow  the  appellant  to  testify  that  he  of¬ 
fered  before  suit  to  place  the  full  amount  of  the  claim  in  the  hands 
of  appellees’  counsel  with  a  free  hand  to  pay  what  they  found  legally 
due. 
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Appellees  prayed,  under  the  terms  of  Title  38,  for  the 
enforcement  of  the  lien,  plus  costs  and  interest  from  Feb¬ 
ruary  15,  1946,  and  attorney  fees,  and  for  a  judgment  in 
personam  for  $7,8S6.63  with  interest  from  February  15, 
1946,  together  with  costs  and  reasonable  allowance  for 
attorney  fees.  There  was  no  separate  prayer  on  the  alle¬ 
gation  concerning  the  debt.  The  allegation  concerning 
the  debt  makes  no  mention  of  interest. 

The  pre-trial  memorandum  does  not  mention  a  claim 
for  interest.  So  much  of  the  complaint  as  prayed  for  the 
enforcement  of  the  mechanic’s  lien,  was  dismissed  in  the 
pre-trial  memorandum. 

Upon  dismissal  of  the  action  to  enforce  mechanic’s  lien, 
this  became  an  action  to  recover  an  unliquidated  debt. 

The  jury  awarded  $9,120.25.  It  can  be  surmised  that 
the  award  consisted  of  principal  and  interest.  The  ap¬ 
pellees’  own  counsel  in  his  opening  statement  demanded 
the  amount  found  reasonable  by  the  special  master,  which 
was  $7,153.13,  plus  interest,  which  he  stated  would  amount 
to  $1,967.00,  or  a  total  of  $9,120.13.  Thus,  it  is  probable 
that  the  verdict  included  the  interest  demanded  in  the 
opening  statement.  Furthermore,  this  works  out  to  in¬ 
terest  on  the  $7,153.13  at  the  rate  of  6  percent  from 
February  28,  1946,  the  date  of  the  bill  to  the  time  of  the 
judgment. 

The  theory  of  the  court  in  allowing  interest  was  that 
it  could  be  awarded  under  28  D.C.  Code  2708,®  since  the 
instruction  was  in  the  words  of  Section  2708.  That  sec¬ 
tion,  adopted  in  1901,  provides  that  in  an  action  to  re¬ 
cover  damages  for  breach  of  contract,  interest  will  be 
allowed  from  the  date  of  judgment  only,  but  nothing  will 
forbid  the  trier  of  fact  from  including  interest  as  an 


9  Appellees'  original  claim  for  interest  was  apparently  based  on 
the  mechanic’s  lien  statutes,  but  their  lien  action  was  dismissed. 
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element  of  the  damages,  if  necessary,  to  fully  compensate 
the  plaintiff.  Section  2707,  adopted  at  the  same  time, 
allows  interest  on  the  principal  of  a  liquidated  debt  from 
the  time  it  was  due  and  payable. 

The  common  law  rule  was  that  interest  prior  to  judg¬ 
ment  would  be  allowed  on  liquidated  claims  only.  The 
reason  for  that  rule,  of  course,  was  the  logic  of  the  situ¬ 
ation.  If  the  claim  was  unliquidated,  interest  could  be 
no  part  of  the  claim  because  the  claim  did  not  accrue  until 
the  debt  arose.  Section  2707  states  the  common  law 
rule.  Section  2708  allows  a  limited  exception  in  the  case 
of  actions  for  damages  for  breach  of  contract.  Breach 
of  contract,  if  wilful,  is  a  reprehensible  thing,  therefore 
the  section  allows  the  jury  to  include  interest  prior  to 
the  judgment  where  it  is  necessary  to  fully  compensate 
the  plaintiff.  But  this  is  permitted  only  when  the  action 
is  for  damages  for  a  breach  of  contract.  This  has  been 
the  uniform  interpretation  of  the  court. 

In  Shima  v.  Brown ,  77  App.  D.C.  115,  133  F.  2d  48 
(1943),  certiorari  denied,  318  U.S.  787,  the  action  was  for 
room  and  board  with  both  the  amount  and  period  in 
dispute.  The  matter  was  referred  to  an  auditor  who  did 
not  include  interest.  The  jury  did  not  include  interest 
prior  to  the  judgment,  but  the  judge  allowed  it  anyway. 
In  modifying  to  allow  interest  only  from  the  entry  of  the 
judgment,  this  Court  stated: 

It  left  in  dispute  not  only  the  question  of  whether  the 
contract  was  made  but  various  other  questions,  includ¬ 
ing  the  periods  during  which  appellee  furnished  board 
to  appellant,  and  his  wife,  the  periods  during  which 
he  furnished  it  to  one  of  them  alone,  the  fair  value  of 
the  board  of  one  person,  and  the  payments,  if  any, 
which  appellant  had  made  on  account.  Appellee  there¬ 
fore  was  not  entitled  to  any  interest  before  Judgment. 

This  action  was  on  an  unliquidated  debt,  and  was  not 
for  breach  of  contract.  Breach  of  contract  was  no  part 
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of  appellees’  pleadings  and  was  not  mentioned  in  the 
pre-trial  memorandum.  Damages  as  such  were  never 
prayed  nor  claimed.  The  special  master  found  that  there 
was  not  even  a  contract.  Certainly,  no  evidence  of  any 
breach  of  contract  or  damages  was  ever  presented  at  the 
trial.  Appellant  never  refused  to  pay.  Instead,  he  wrote 
a  letter  demanding  a  breakdown  of  costs,  so  he  could 
pay  on  the  basis  of  the  cost-plus  contract  which  he  claimed 
(Jt.  App.  269).  Had  the  case  been  tried  on  the  basis 
of  breach  of  contract,  the  master  should  have  included,  as 
bearing  on  such  issue,  findings  of  fact  showing  the  breach 
of  contract  and  the  damages.  Such  findings  are  altogether 
absent  from  his  report.  Had  the  case  been  tried  on  this 
basis,  and  had  this  been  an  issue,  the  master  would  have 
been  required  to  find  performance  by  appellees  of  all  con¬ 
ditions  precedent.  The  question  of  prior  breach  on  ap¬ 
pellees’  part  and  the  making  of  a  legal  demand  for  pay¬ 
ment  would  then  have  been  a  subject  of  inquiry  and 
findings.  To  allow  interest,  results  in  giving  appellees 
two  recoveries,  where  at  most,  they  were  entitled  to  one. 

No  legal  obligation  could  arise  until  the  debt  was  de¬ 
termined.  Appellant  could  not  make  a  tender  until  he 
had  information  from  appellees  upon  which  to  make  a 
tender.  Appellees  refused  to  put  appellant  in  the  posi¬ 
tion  to  make  a  tender;  there  was  no  evidence  offered  that 
appellees  were  damaged  by  the  delay  in  payment.10  More¬ 
over,  the  Special  Master  did  not  find  a  liquidated  debt 
nor  include  any  item  of  interest.  Certainly  Section  2707 
cannot  be  said  to  apply. 


10  Appellant,  a  member  of  this  bar  since  1931,  made  every  effort 
to  stay  out  of  court,  short  of  making  what  he  then  knew  and  now 
knows  would  have  been  an  illegal  and  reprehensible  payment,  by 
offering  to  place  in  the  hands  of  appellees’  counsel  the  full  amount 
of  the  claim  for  payment  of  the  legal  sum  to  appellees.  Appellees’ 
counsel  would  not  take  that  responsibility  even  for  a  fellow  lawyer 
and  acquaintance  of  over  35  years. 
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No  interest  could  be  necessary  to  fully  compensate  ap¬ 
pellees  as  long  as  by  their  own  wrongdoing  they  prevented 
even  tender  of  payment — they  were  unwilling  to  show  that 
their  claim  was  legal  under  the  price  control  laws.  Until 
they  showed  that  they  made  a  legal  demand,  and  that  they 
met  all  conditions  precedent,  they  were  not  entitled  to 
show  damages,  and  besides  no  evidence  of  damages  was 
introduced  at  all . 

Are  appellees  entitled  to  “reasonable  value”  without 
regard  to  lawfulness  and  without  regard  to  their  con¬ 
tractual  undertakings,  and  also  to  unproved  damages  for 
an  unproved  breach  of  an  unlawful  contract  found  not  to 
exist?  Since  the  interest  award  was  improper  under  Sec¬ 
tion  2708,  the  judgment  was  excessive. 

vm 

The  Court  Erred  in  Refusing  to  Grant  Appellant's 
Motion  to  Quash  a  Levy  of  Attachment  During  the  Pen¬ 
dency  of  a  Timely  Motion  to  Stay  Execution. 

Within  the  allowed  ten-dav  period  after  entry  of  judg¬ 
ment,  appellant  filed  a  motion  to  stay  execution  pending 
action  on  his  motion  for  a  new  trial.  Appellees  filed  a 
reply.  Before  the  court  could  act  on  the  motion,  appellees 
attached  appellant’s  bank  account.  Appellant  then  filed  a 
motion  to  quash  the  levy  of  the  attachment  which  the  court 
denied,  stating:  “The  mere  filing  of  a  motion  for  a  stay 
and  the  pending  of  such  motion  do  not  operate  as  a  stay.” 

Under  Rule  62(b),  F.R.  Civ.  P.,  a  district  judge  pending 
disposition  of  a  motion  for  a  new  trial,  has  the  discretion 
to  stay  execution  of  any  proceedings  to  enforce  a  judg¬ 
ment.  How  then  can  it  be  possible  to  levy  an  attachment 
while  the  motion  to  stay  execution  is  pending?  To  so  hold, 
is  to  hold  that  the  opposing  party  has  it  in  his  power 
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to  destroy  the  court’s  power  to  exercise  its  discretion  to 
decide  the  motion.  This  would  annul  the  rule. 

That  an  attempt  in  this  manner  by  the  appellees  to 
anticipate  and  forestall  the  action  of  the  court  regarding 
a  pending  issue  was  improper  was  settled  in  the  District 
of  Columbia  by  the  case  of  Hay  v.  Association  of  College 
Ahinmal,  50  App.  D.C.  387,  273  Fed.  351,  (1921).  In  that 
case,  pending  a  suit  for  specific  performance  to  compel 
execution  of  a  lease,  plaintiff  was  ousted  from  possession 
of  realty  by  the  defendants.  The  court,  in  ordering  that 
possession  be  restored  to  the  plaintiff,  held  that  the 
plaintiff  had  a  right  to  assume  that  the  defendants  would 
respect  the  dignity  and  authority  of  the  court  whose  juris¬ 
diction  had  been  invoked.  C.F.  Hart  v.  Hines,  10  App. 
D.C.  366,  378,  (1897);  Merrimac  River  Savings  Bcmk  v. 
City  of  Clay  Center ,  219  U.S.  527  (1912). 

By  their  acts,  appellees  deprived  the  court  of  its  dis¬ 
cretion  to  act  on  appellant’s  motion  to  stay  execution. 
Since  they  had  already  replied  to  that  motion,  this  was 
a  flagrant  contempt  of  court.  Therefore,  the  court  erred 
in  refusing  to  grant  appellant’s  motion  to  quash  the  levy 
of  execution. 


CONCLUSION 

It  is  respectfully  submitted  that  in  view  of  the  deprival 
of  appellant  of  his  constitutional  right  to  a  trial  by  jury 
of  the  cause,  defense,  and  counterclaim,  and  in  view  of 
the  numerous  prejudicial  errors  and  rulings,  the  judgment 
must  be  reversed. 

Max  Texdler 
pro  se 
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APPENDIX  “A” 

CONSTITUTIONAL  PROVISIONS,  STATUTES,  RULES 
AND  REGULATIONS  INVOLVED 

Constitution,  Amendment  VII : 

In  suits  at  common  law,  where  the  value  in  contro¬ 
versy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules  of  com¬ 
mon  law. 

50  U.  S.  C.  App.  904(a),  56  Stat.  28: 

It  shall  be  unlawful,  regardless  of  any  contract, 
agreement,  lease,  or  other  obligation  heretofore  or 
hereafter  entered  into,  for  any  person  to  sell  or  de¬ 
liver  any  commodity,  or  in  the  course  of  trade  or 
business  to  buy  or  to  receive  any  commodity,  or  to 
demand  or  receive  any  rent  for  any  defense  housing 
accommodation,  or  otherwise  to  do  or  omit  to  do  any 
act,  in  violation  of  any  regulation  or  order  under  sec¬ 
tion  2,  or  of  any  price  schedule  effective  in  accordance 
with  the  provisions  of  section  206,  or  of  any  regula¬ 
tion,  order,  or  requirement  under  section  202(b)  or 
section  205(f),  or  to  offer,  solicit,  attempt,  or  agree  to 
do  any  of  the  foregoing. 

50  U.  S.  C.  App.  925(e),  58  Stat.  640: 

If  any  person  selling  a  commodity  violates  a  regu¬ 
lation,  order,  or  price  schedule  prescribing  a  maximum 
price  or  maximum  prices,  the  person  who  buys  such 
commodity  for  use  or  consumption  other  than  in  the 
course  of  a  trade  or  business,  may  within  one  year  from 
the  date  of  the  occurrence  of  the  violation,  except  as 
hereinafter  provided,  bring  an  action  against  the  seller 
on  account  of  the  overcharge.  In  such  action  the  seller 
should  be  liable  for  reasonable  attorney’s  fee  and  costs 
as  determined  by  the  court,  plus  whichever  of  the  fol¬ 
lowing  is  greater:  (1)  Such  amount  not  more  than 
three  times  the  amount  of  the  overcharge,  or  the  over¬ 
charges,  upon  which  the  action  is  based  as  the  court 
in  its  discretion  may  determine,  or  (2)  an  amount  not 
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less  than  $25  nor  more  than  $50,  as  the  court  in  its 
discretion  may  determine:  Provided,  however,  that 
such  amount  shall  be  the  amount  of  the  overcharges 
or  $25,  whichever  is  greater,  if  the  defendant  proves 
that  the  violation  of  the  regulation,  order,  or  price 
schedule  in  question  was  neither  wilful  nor  the  result 
of  failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  •  •  • 

28  D.  C.  Code  2708,  31  Stat.  1378: 

In  an  action  to  recover  damages  for  breach  of  con¬ 
tract  the  judgment  shall  allow  interest  on  the  amount 
from  the  date  of  judgment  only;  but  nothing  herein 
shall  forbid  the  jury,  or  the  court,  if  the  trial  be  by 
the  court,  from  including  interest  as  an  element  of 
damages  awarded,  if  necessary  to  fully  compensate  the 
plaintiff .  In  an  action  to  recover  damages  for  a  wrong, 
the  judgment  for  the  plaintiff  shall  bear  interest. 

F.  R.  Civ.  Proc.  53 : 

•  *  • 

(b)  REFERENCE.  A  reference  to  a  master  shall 
be  the  exception  and  not  the  rule.  In  actions  to  be 
tried  by  a  jury,  a  reference  shall  be  made  only  when 
the  issues  are  complicated;  in  actions  to  be  tried 
■without  a  jury,  save  in  matters  of  account,  a  refer¬ 
ence  shall  be  made  only  upon  a  showing  that  some 
exceptional  condition  requires  it. 

(c)  POWERS.  The  order  of  reference  to  the  mas¬ 
ter  may  specify  or  limit  his  powers  and  may  direct 
him  to  report  only  upon  particular  issues  or  to  do 
or  perform  particular  acts  or  to  receive  and  report 
evidence  only  and  may  fix  the  time  and  place  for 
beginning  and  closing  the  hearings  and  for  the  filing 
of  the  master’s  report.  Subject  to  the  specifications 
and  limitations  stated  in  the  order,  the  master  has  and 
shall  exercise  the  power  to  regulate  all  proceedings  in 
every  hearing  before  him  and  to  do  all  the  acts  and 
take  all  measures  necessary  or  proper  for  the  efficient 
performance  of  his  duties  under  the  order.  He  may 
require  the  production  before  him  of  evidence  upon 
all  matters  embraced  in  the  reference,  including  the 
production  of  all  books,  papers,  vouchers,  documents, 
and  writings  applicable  thereto.  He  may  rule  upon 
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the  admissibility  of  evidence  unless  otherwise  directed 
by  the  order  of  reference  and  has  the  authority  to 
put  witnesses  on  oath  and  may  himself  examine  them 
and  may  call  the  parties  to  the  action  and  examine 
them  upon  oath.  When  a  party  so  requests,  the  mas¬ 
ter  shall  make  a  record  of  the  evidence  offered  and 
exclused  in  the  same  manner  and  subject  to  the  same 
limitations  as  provided  in  Rule  43  (c)  for  a  court 
sitting  without  a  jury.  •  *  • 

(e)  REPORT.  (1)  Contents  and  Filing.  The 
master  shall  prepare  a  report  upon  the  matters  sub¬ 
mitted  to  him  by  the  order  of  reference  and,  if  re¬ 
quired  to  make  findings  of  fact  and  conclusions  of 
law,  he  shall  set  them  forth  in  the  report.  He  shall 
file  the  report  with  the  clerk  of  the  court  and  in  an 
action  to  be  tried  without  a  jury,  unless  otherwise 
directed  by  the  order  of  reference,  shall  file  with  it 
a  transcript  of  the  proceedings  and  of  the  evidence 
and  the  original  exhibits.  The  clerk  shall  forthwith 
mail  to  all  parties  notice  of  the  filing. 

(2)  In  Non^Jury  Actions.  In  an  action  to  be  tried 
without  a  jury  the  court  shall  accept  the  master’s 
findings  of  fact  unless  clearly  erroneous.  Within  10 
days  after  being  served  with  notice  of  the  filing  of 
the  report  any  party  may  serve  written  objections 
thereto  upon  the  other  parties.  Application  to  the 
court  for  action  upon  the  report  and  upon  objections 
thereto  shall  be  by  motion  and  upon  notice  as  pre¬ 
scribed  in  Rule  6  (d).  The  court  after  hearing  may 
adopt  the  report  or  may  modify  it  or  may  reject  it 
in  whole  or  in  part  or  may  receive  further  evidence 
or  may  recommit  it  with  instructions. 

(3)  In  Jury  Actions.  In  an  action  to  be  tried  by  a 
jury  the  master  shall  not  be  directed  to  report  the 
evidence.  His  findings  upon  the  issues  submitted  to 
him  are  admissible  as  evidence  of  the  matters  found 
and  may  be  read  to  the  jury,  subject  to  the  ruling  of 
the  court  upon  any  objections  in  point  of  law  which 
may  be  made  to  the  report.  *  *  * 

RMPR  251: 

Section  7.  Maximum  prices  for  sales  on  a  contract 
job  basis.  The  maximum  price  for  sales  on  the  basis 
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of  a  particular  job  not  including  sales  on  a  unit-price 
basis,  shall  be  figured  as  follows:  •  •  • 

(b)  Lump-Sum  Jobs.  For  sales  on  the  basis  of 
a  total  selling  price  (inclusive  of  all  costs  and  profit), 
commonly  called  a  lump-sum  contract,  the  maximum 
price  shall  be  the  sum  of  the  following  factors : 

(1)  Estimated  cost  of  materials  (including  installed 
equipment),  not  exceeding  their  maximum  prices; 
Provided,  however,  That  as  to  any  building  materials 
or  equipment  regularly  manufactured  or  processed  by 
the  seller  for  the  purpose  of  sale  both  on  an  uninstalled 
and  installed  basis,  instead  of  estimated  cost  he  may 
charge  up  to,  but  not  more  than,  the  maximum  price 
of  such  materials  or  equipment  to  a  third  party  of 
the  same  class. 

(2)  Estimated  labor  costs,  not  exceeding  labor  cost 
figured  on  the  basis  of  labor  rates  prevailing  in  or 
applicable  to  the  area  of  installation  on  October  3, 
1942,  for  the  same  classes  of  mechanics  or  laborers 
employed  on  a  comparable  type  of  work. 

(3)  Other  estimated  direct  costs,  including  the  cost 
of  subcontracts,  not  otherwise  provided  for  in  para¬ 
graphs  (b)  (1)  and  (2)  above,  but  not  exceeding  their 
maximum  prices:  Provided,  however ,  That  a  seller 
using  his  own  equipment  necessary  for  installing  build¬ 
ing  materials  or  for  performing  a  construction  serv¬ 
ice  may,  instead  of  estimated  cost,  include  up  to,  but 
not  more  than,  the  maximum  rental  rates  applicable 
to  a  rental  by  him  of  such  equipment  to  a  third  party 
of  the  same  class. 

Selling  expenses  shall  be  included  under  subpara¬ 
graph  (5),  and  not  as  “other  estimated  direct  cost”. 

(4)  An  estimated  reserve  for  such  contingencies 
as  the  seller  in  good  faith  can  reasonably  foresee: 
Provided-,  however,  That  no  amounts  shall  be  included 
within  the  estimated  reserve  for  contingencies  which 
represent  costs  in  excess  of  those  permitted  under 
paragraph  (b)  (1)  (2),  and  (3)  of  this  section  7  (b). 

(5)  A  margin  to  include  administrative  and  over¬ 
head  costs,  selling  expenses,  and  profit  not  in  excess 
of  (i)  the  seller’s  highest  estimated  percentage  margin 
on  a  comparable  sale  involving  the  same  type  of  work 
during  the  period  January  1,  1939,  to  March  31,  1942, 
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supported  by  his  records  or  other  satisfactory  evidence 
of  such  a  sale  or  sales  by  him;  or  (ii)  if  the  margin 
cannot  be  figured  on  that  basis,  a  margin  which  would 
have  been  his  margin  in  March  1942  on  a  comparable 
sale  involving  the  same  type  of  work  and  based  upon 
his  own  general  experience  or  the  industry’s  experi¬ 
ence  on  such  comparable  sale,  supported  by  records 
or  satisfactory  evidence  of  his  own  sales  or  comparable 
sales  by  other  sellers  (Records  or  evidence  supporting 
margins  must  be  produced  upon  request  of  OPA). 

Any  changes  in  plans  or  specifications  which  will 
increase  or  decrease  the  cost  of  a  job  shall  be  priced 
on  the  basis  of  the  formula  in  paragraph  (b)  of  this 
section  7.  *  *  * 

Section  10.  Prohibitions  against  sales  at  higher  than 
maximwn  prices.  On  and  after  the  effective  date  of 
this  regulation: 

(1)  No  person  shall  sell,  offer  to  sell,  or  deliver 
building  materials  or  equipment  on  an  installed  basis, 
or  sell  or  supply  any  construction  service  at  a  price 
higher  than  the  maximum  price  established  by  this 
regulation. 

(2)  No  person  in  the  course  of  trade  or  business 
shall  buy  or  receive  any  building  materials  or  equip¬ 
ment  on  an  installed  basis  or  any  construction  service 
at  a  price  higher  than  that  permitted  by  this  regula¬ 
tion  :  Provided,  however,  That  no  buyer  shall  be  liable 
under  this  section  if,  upon  completing  a  sale  subject 
to  this  regulation,  the  seller  shall  give  the  buyer  a 
written  affirmation  that  to  the  best  of  his  knowledge, 
information,  and  belief  the  prices  charged  do  not  ex¬ 
ceed  the  applicable  maximum  prices,  and  if  the  buyer 
shall  have  no  cause  to  doubt  the  accuracy  of  the  affirma¬ 
tion,  and  if  the  actual  price  paid  is  not  in  excess  of 
what  the  seller  affirmed  to  be  the  maximum  price. 
Section  11.  Evasions,  (a)  Any  practice  which  is 
a  device  to  get  the  effect  of  a  higher-than-ceiling  price 
without  actually  raising  the  dollars-and-cents  price  is 
as  much  a  violation  of  this  regulation  as  an  outright 
over-ceiling  price.  This  applies  to  devices  making 
use  of  commissions,  services,  transportation  arrange¬ 
ments,  agreements,  trade  understandings,  and  the  like. 

(1)  Requiring  the  purchaser  to  furnish  material 
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for  processing  not  in  accordance  with  previous  prac¬ 
tice; 

(2)  Eliminating  or  reducing  any  maintenance  or 
repair  service  customarily  offered  as  part  of  a  job; 

(3)  Lowering  quality  of  materials  and  equipment 
below  that  called  for  in  the  specifications  without  mak¬ 
ing  a  corresponding  reduction  in  price ; 

(4)  Making  terms  or  conditions  of  sale  more  oner¬ 
ous  to  the  purchaser  than  those  in  effect  or  available 
to  the  purchaser  during  the  period  January  1,  1939,  to 
March  31,  1942,  unless  the  change  is  necessitated  by 
an  order  issued  by  or  at  the  request  of  any  agency 
of  the  United  States.  This  includes  decreasing  the 
period  for  which  credit  is  extended,  reducing  the  cash 
discount  period,  making  greater  charges  for  extension 
of  credit,  or  reducing  the  cash  discount. 

(b)  No  person  shall  agree,  offer,  solicit,  or  attempt 
to  do  any  of  the  acts  prohibited  by  subparagraphs 
(1),  (2),  (3)  and  (4)  of  this  paragraph  (a).  •  •  • 
Section  13.  Notification  to  purchasers  of  existence  of 
regulation.  Every  person  making  sales  subject  to  this 
Revised  Maximum  Price  Regulation  No.  251  shall,  be¬ 
fore  entering  into  a  contract  or  making  a  sale  subject 
thereto,  notify  the  purchaser  of  the  existence  of  the 
regulation  and,  upon  request  of  the  purchaser,  make 
available  a  copy  of  it  or  a  copy  of  the  OPA  trade 
bulletin  at  the  seller’s  principal  place  of  business  and 
at  each  of  his  branch  offices  for  examination  by  the 
purchaser:  Provided,  That  the  requirements  of  this 
section  13  do  not  apply  to  transactions,  including  bids, 
with  any  agency  of  the  United  States. 

Section  15.  Records  and  reports — (a)  Records.  All 
sellers  of  building  materials  or  equipment  on  an  in¬ 
stalled  basis,  and  all  sellers  of  construction  services, 
must  keep  records  concerning  each  sale  subject  to 
this  regulation,  including  the  name  of  the  purchaser, 
location  of  the  job,  the  date  of  the  transaction,  a  de¬ 
scription  of  the  commodities  and  services  involved,  and 
a  full  statement  of  the  method  by  which  the  maximum 
price  was  calculated,  including  reference  to  the  appro¬ 
priate  pricing  section  of  the  regulation.  Records  of 
a  kind  the  seller  has  customarily  kept  must  also  be 
retained.  All  such  records  shall  be  available  for  in- 
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spection  by  representatives  of  the  Office  of  Price  Ad¬ 
ministration  for  so  long  as  the  Emergency  Price  Con¬ 
trol  Act  of  1942,  as  amended,  remains  in  effect.  •  •  • 
Section  16.  Enforcement .  (a)  Persons  violating  any 
provision  of  this  regulation  are  subject  to  the  criminal 
penalties,  civil  enforcement  actions,  suits  for  treble 
damages,  and  proceedings  for  revocation  of  licenses 
provided  for  by  the  Emergency  Price  Control  Act  of 
1942,  as  amended.  •  •  * 

Section  18.  Notification  of  compliance.  In  the  case 
of  any  sale  subject  to  this  regulation,  the  seller,  at 
the  time  of  final  settlement,  shall,  where  demand  is 
made  by  the  purchaser,  file  a  statement  with  the  pur¬ 
chaser  that  the  sale  price  is  not  in  excess  of  the  maxi¬ 
mum  price  determined  in  accordance  with  this  regula¬ 
tion.  •  •  • 
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QUESTIONS  PRESENTED 

Appellees  submit  that  the  questions  presented  are: 

(1)  Whether,  having  previously  admitted  to  this  Court 
that  the  issues  involved  herein  are  complicated,  appellant 
can  now  be  heard  to  say  that  the  issues  herein  are  not 
complicated  and  that,  therefore,  the  District  Court  erred 
in  referring  the  case  to  a  special  master  under  Rule  53, 

Federal  Rules  of  Civil  Procedure. . 

/  .... 

(2)  Whether  appellant,  after  having  had,  at  his  own 
request,  a  full  and  fair  hearing  before  the  referring 
Judge  on  appellant’s  objections  and  exceptions  to  the  spe¬ 
cial  master’s  report,  was  entitled  to  a  second  hearing  on 
the  same  matter  before  the  trial  judge. 

(3)  Whether  the  findings  of  the  special  master  were 
properly  admitted  in  evidence. 

(4)  Whether  the  special  master,  the  referring  judge, 
and  the  trial  judge  correctly  ruled  that  appellant  had  the 
burden  of  proving  his  defense  and  counterclaim  asserting 
violation  by  appellees  of  the  O.P.A.  price  ceilings,  and 
whether  evidence  was  offered  by  appellant  establishing  a 
prime  facie  case  of  such  violation. 

(5)  Whether  the  pre-trial  judge  properly  dismissed 
appellant’s  treble  damage  counterclaim  on  the  basis  of 
conceded  facts  showing  that  appellant  purchased  appel¬ 
lees’  services  “in  the  course  of  trade  or  business”  within 
the  meaning  of  Section  205(e)  of  the  Emergency  Price 
Control  Act  and  whether,  in  any  event,  the  question  is 
moot  in  view  of  the  uncontradicted  evidence  at  the  trial. 

(6)  Whether  the  question  of  admissibility  of  the  testi¬ 
mony  of  a  price  control  official  is  moot  by  reason  of  the 
trial  court’s  direction  of  a  verdict  on  the  O.P.A.  issue. 
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(7)  Whether  the  trial  court  properly  excluded  certain 
testimony  of  appellant’s  “expert”  witnesses. 

(8)  Whether  any  prejudicial  remarks  were  made  by 
trial  court  or  trial  counsel. 

(9)  Whether  under  the  provisions  of  Section  28-2708 
D.  C.  Code  1940,  the  Court  properly  permitted  the  jury 
to  consider  interest  as  an  element  of  the  damages  caused 
by  appellant’s  failure  to  pay  his  contractual  obligations 
to  appellees. 

(10)  Whether  the  District  Court  properly  refused  to 
quash  a  levy  of  attachment  issued  after  the  expiration  of 
the  automatic  10-dav  stay  for  that  period  provided  by 
Rule  62(b),  Federal  Rules  of  Civil  Procedure,  and  wheth¬ 
er,  in  any  event,  the  question  is  moot  by  reason  of  the 
release  of  attachment. 
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Foreword 

Having  expended  the  services  of  numerous  succes¬ 
sive  counsel1  in  vain  efforts  to  dissuade  two  judges, 
a  special  master  and  a  jury  that  he  is  not  justly  indebted 


1  Appellant  has  been  successively  represented  in  this  litigation  by 
Morris  D.  Schwartz,  William  T.  Hannan,  A.  Leckie  Cox  (deceased), 
Justin  Edgerton,  John  H.  Burnett  and  Irving  N.  Tranen.  The  lat¬ 
ter  two  attorneys  participated  after  judgment  below. 
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to  appellees  for  their  work  and  labor,  appellant  (a  member 
of  this  Bar)  has  here  come  forward  pro  se  with  a  series 
of  unsound  arguments  predicated  upon  a  statement  of 
facts  which  is  pure  fiction.  To  assist  the  Court  in  evalu¬ 
ating  those  arguments,  against  the  actical  record  below, 
appellees  will,  in  the  Counterstatement  to  follow,  first  sum¬ 
marize  the  true  facts  of  the  case  and  then  document  a 
“Memorandum  of  Appellant’s  Misstatements  of  Fact”.  To 
keep  this  brief  within  reasonable  limits,  the  latter  memoran¬ 
dum  will  expose  only  the  more  critical  misstatements.  How¬ 
ever,  it  is  advisedly  suggested  that  a  comparison  of  ap¬ 
pellant’s  Statement  with  the  full  record  will  convince  the 
Court  that  by  and  large  that  Statement  is  made  of  whole 
cloth. 


COUNTERSTATEMENT  OF  CASE 

A.  The  Actual  Facts  of  This  Case. 

On  July  3,  1946,  appellees,  w’ho  have  been  in  business  in 
Washington  for  more  than  43  years  (Jt.  App.  154 2),  sued 
appellant  for  payment  for  decorating  and  remodeling  work 
they  performed  for  him  in  the  winter  of  1945-1946  in  the 
conversion  of  the  premises  1703  K  Street,  N.  W.  for  office 
purposes  (Complaint,  Jt.  App.  2-5).  Appellant’s  answer 
denied  indebtedness  in  the  amount  claimed  and  also  as¬ 
serted  that  appellees’  charges  were  in  excess  of  O.P.A. 
ceiling  prices.  Additionally,  the  answer  contained  counter¬ 
claims  for  treble  damages  under  the  Emergency  Price  Con¬ 
trol  Act  of  1942  on  account  of  the  K  Street  job  and  on 
account  of  alleged  overcharges  for  work  done  by  appellees 
at  appellant’s  home  on  Underwood  Street.  (Jt.  App.  5-9). 


2  All  references  herein  to  those  portions  of  the  record  below 
printed  as  a  Joint  Appendix  will  be  designated  “Jt.  App.”.  Refer¬ 
ence  to  the  stenographic  transcript  of  the  trial  will  be  designated 
“Tr.”.  The  designation  “App.”  will  refer  to  the  appendices  to  this 
brief. 


I 


3 

In  the  course  of  several  days  of  pre-trial  proceedings  be¬ 
fore  Judge  Schweinhaut  in  April,  1948  (Pre-Trial  Order, 
Jt.  App.  12-14),  appellees’  motion  to  dismiss  the  treble 
damage  counterclaim  asserted  as  to  the  K  Street  job  was 
granted  ( Jt.  App.  11-12)  on  the  ground  that  appellant  pur¬ 
chased  appellees’  services  “in  the  course  of  trade  or  busi¬ 
ness”  within  the  meaning  of  Section  205(e)  of  the  Emer¬ 
gency  Price  Control  Act — that  provision  precluding  treble 
damage  claims  by  commercial  purchasers. 

....  ,■  _  1  ' 

When  the  case  was  called  for  trial  before  Judge  McGuire 
in  February,  1949,  it  was  referred  to  a  special  master  (Fred 
J.  Eden,  the  Auditor  of  the  District  Court)  because,  as 
stated  in  the  order  of  reference,  Judge  McGuire  was  of 
the  opinion  that  the  issues  involved  were  complicated  (Jt. 
App.  14-15). 8 

The  special  master  heard  21  witnesses  in  a  series  of  11 
hearings  commencing  May  9,  1949,  and  ending  September 
1,  1949,  resulting  in  a  transcript  of  evidence4  consisting 
of  825  pages  (see  special  master’s  report  at  Jt.  App.  16). 
At  the  conclusion  of  those  hearings,  both  sides  were  given 
and  exercised  the  opportunity  to  file  suggested  findings  and 
objections  to  the  opposition’s  suggested  findings.  There¬ 
after,  the  special  master  rendered  his  report  (Jt  App.  lb- 
21)  finding,  mter  alia:  (1)  that  the  fair  and  reasonable 
value  of  the  work  and  labor  performed  by  plaintiffs  on  the 
K  Street  job  was  $7,153.13:  (2)  that  appellant  had  paid 
appellees  for  the  work  on  his  home  on  TJnderwood  Street 
and  that  there  had  been  a  settlement  in  full  of  differences 
as  to  that  job,  and;  (3)  that  there  was  no  evidence  of 
any  O.P.A.  violations  as  to  either  job.  Accordingly,  the 


8  ADoellant  asserts  (Brief  2)  that  the  reference  was  made  over 
his  “strenuous  objection”.  If  so.  appellees’  counsel  does  not  so  re¬ 
call,  nor  does  the  record  so  indicate. 

4  The  transcriot  of  the  proceedings  before  the  special  master  is 
part  of  the  Record  here. 
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special  master- concluded  that  appellees  were  entitled'  to 
recover  $7,153.13  from  appellant. 

Promptly  after  the  special  master  had  filed  his  report 
with  the  Court  below,  appellant,  instead  of  reserving  his 
objections  and  exceptions  thereto  until  such  time  as  ap¬ 
pellant  offered  the  report  or  any  part  thereof  as  evidence 
in  a  jury  trial,®  filed  “Defendant’s  Exceptions  and  Objec¬ 
tions  to  Keport  of  the  Special  Master”  (Jt.  App.  21-30) 
to  which  appellees  immediately  filed  a  detailed  opposition 
(Jt.  App.  31-35).  Upon  agreement  of  counsel,  Judge  Mc¬ 
Guire  took  the  matter  under  advisement  and,  on  June  19, 
1950,  filed  a  memorandum  opinion  (Jt.  App.  36)  stating 
that  he  found  no  merit  in  the  exceptions  and  that  there 
was  substantial  evidence  to  support  the  findings  of  the 
special  master.  Appellant’s  motion  for  reconsideration  of 
this  determination  (Jt.  App.  36-37)  was  denied  by  Judge 
McGuire  (Jt.  App.  37). 

We  believe  the  Court  will,  by  reason  of  the  nature  of 
this  case,  desire  to  read  the  full  text  of  the  special  master’s 
report  (Jt.  App.  15-21).  Accordingly,  we  will  not  burden 
this  brief  with  the  detail  of  that  report  nor  the  arguments 
and  documentation  to  support  its  integrity.  We  submit, 
however,  that  the  evidence  before  the  special  master  over¬ 
whelmingly  supports  the  validity  of  his  findings  utilized 
as  prima  facie  evidence  of  the  facts  in  the  trial  below.  See 
appellees’  requests  for  findings  by  the  special  master  (App. 
at  pp.  31-45  infra.)  and  appellees7  opposition  to  appellant’s 
exceptions  to  report  (Jt.  App.  31-35),  both  of  which  are 
documented  to  the  transcript  of  proceedings  before  the 
special  master. 

0  While  the  record  here  does  not  show  the  oral  proceedings  before 
Judge  McGuire  on  the  exceptions  and  objections  to  the  special  mas¬ 
ter’s  report,  it  is  this  counsel’s  clear  recollection — which  it  is  be¬ 
lieved  Judge  McGuire  will  corroborate — that  appellees’  counsel  sug¬ 
gested  that  it  might  be  appropriate  to  reserve  consideration  of  that 
matter  for  the  trial  judge,  but  when  appellant  insisted  the  matter 
be  then  determined,  appellees  withdrew  the  suggestion. 
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On  October  4,  1950,  the  case  was  called  for  trial  before 
Judge  Morris  sitting  with  a  jury  and  it  continued  for  nine 
days.  Again,  while  the  record  here  does  not  cover  the 
matter,  before  the  trial  started  the  court  and  counsel  dis¬ 
cussed  the  procedure  to  be  followed  and  the  use  to  which 
the  special  master’s  report  could  be  put,  and  it  was  agreed 
that  the  effect  of  the  master’s  report  and  findings  was  as 
indicated  in  the  decision  in  Connecticut  Importing  Co.  v. 
Frankfort  Distilleries ,  Inc.,  (D.  Conn.,  1940)  42  F.  Supp. 
225.  Accordingly,  that  decision  furnished  the  pattern 
followed  by  the  trial  court  in  the  proceedings  and  in  its 
instructions  to  the  jury. 

In  accordance  with  the  foregoing  pre-trial  agreement, 
appellees  offered,  as  their  prima  facie  case,  certain  perti¬ 
nent  findings  of  the  special  master  and  then  rested  (Jt 
App.  63-67).  Appellant’s  motion  for  a  directed  verdict, 
on  the  ground  that  appellees  had  not  carried  their  burden 
of  proving  non-violation  of  O.^P.A.  provisions,  was  denied 
(Jt.  App.  68-69).  The  defense  then  proceeded  for  almost 
eight  days  to  parade  a  series  of  witnesses  across  the  stand 
for  the  purposes  of  rebutting  the  special  master’s  findings 
offered  in  support  of  appellees’  opening  case  and  of  sup¬ 
porting  the  defenses  and  counterclaims  asserted.  Compari¬ 
son  of  the  transcript  below  with  that  of  the  proceedings 
before  the  special  master  will  show  their  substantial  simi¬ 
larity.  At  the  close  of  this  defense  evidence,  appellees  of¬ 
fered  a  few  hours  testimony  rebutting  the  merits  of  the 
counterclaim. 

After  full,  informative  and  clear  instructions  (to  which 
exception  is  not  taken  by  appellant  except  as  to  burden 
of  proof  on  the  O.P.A.  question  and  as  to  interest),  the 
jury  retired  to  return  with  a  verdict  in  favor  of  appellees 
in  the  sum  of  $9,120.25  (Jt  App.  43-44).  That  sum — as 
appellant  observes  (Brief  46) — obviously  is  composed  of 
the  amount  found  by  the  special  master  ($7,153.13)  plus 
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interest  at  6%  c  from  the  date  appellees  rendered  their 
bill  to  appellant  for  the  K  Street  job. 

After  verdict  and  judgment,  the  proceedings  were  fur¬ 
ther  protracted  by  a  series  of  motions  by  appellant,  in¬ 
cluding  a  motion  for  new  trial  (Jt.  App.  44-46)  denied  by 
the  trial  judge’s  detailed  dispositive  memorandum  (Jt. 
App.  46-47)  and  a  motion  to  quash  attachment  (Jt.  App. 
50)  similarly  denied  (Jt.  App.  51)  by  a  supporting  memo¬ 
randum  of  the  trial  judge  (App.  at  pp.  46-49,  infra). 

B.  Memorandum  of  Appellant’s  Misstatements  of  Fact. 

For  the  sake  of  brevity,  the  analysis  to  follow  will  merely 
give  appropriate  supporting  record  references  and  sum¬ 
marize  pertinent  portions  of  the  record.  However,  the 
full  flavor  of  appellant’s  distortion  of  the  facts  can  only 
be  appreciated  by  reference  to  the  testimony  itself.  And 
in  this  connection,  the  Court  should  appreciate  that  ap¬ 
pellant  himself  asserts  (see,  e.g.,  Brief  11)  that  his  claims 
of  error  with  regard  to  the  O.P.A.  defense  turn  on  the 
verv  statements  of  fact  which  will  here  be  shown  to  be 
false. 

1)  Statements  of  Alleged  Fact  As  to  Appellees  “ Pad¬ 
ding”  Their  Bill. 

Appellant  repeatedly  asserts  that  “There  was  undisputed 
evidence  that  8.2  days  of  work  shown  in  appellees’  cost 
figures  had  also  been  billed  to  a  tenant  at  $168.00”. 
(Brief  10.  See  also  similar  statements  pp.  9,  11,  12). 

This  is  fiction  not  fact.  The  background  is  as  follows: 
Appellees  have  always  contended  that  this  job  was  done 
on  an  estimated  basis  and  that  they  have  not  ever  and  did 
not  on  this  job  keep  specific  cost  figures  for  the  particular 


8  The  6%  rate  was  arrived  at  by  agreement  of  counsel.  See  Jt. 
App.  254-255. 
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job  (see  e.g.  Tr.  339-343,  441,  482).  Nevertheless,  at  ap¬ 
pellant’s  request  they  did  submit  and  he  offered  in  evi¬ 
dence  (see  Tr.  7S0)  analyses  attempting  to  reconstruct  the 
job  costs  based  upon  the  best  records  and  information 
obtainable  as  to  labor,  materials,  overhead,  etc.,  assignable 
to  the  job.  (Def.  Ex.  13  set  out  at  Jt.  App.  272-276). 

Throughout  the  trial,  as  he  did  before  the  special  master, 
appellant  attempted  to  prove  that  the  reconstructed  137.3 
man-day  figure  for  painting  labor  included  labor  costs 
(8.2  man  hours)  incurred  on  work  performed  by  appellees 
for  one  of  appellant’s  sub-tenants  (see  Def.  Ex.  12  at  Jt. 
App.  271).  But  that  effort  was  abortive  because  (a)  there 
is  not  one  iota  of  evidence  in  the  record  that  the  labor  for 
the  sub-tenant  was  included  in  the  137.3  man  day  figure 
submitted  with  respect  to  appellant’s  job,  and  (b)  the  8.2 
man  hour  figure  for  the  sub-tenant’s  work  was  merely  the 
hypothetical  guess  of  an  unqualified  “expert”. 

For  the  “undisputed  evidence”  of  this  8.2  man  hours  of 
padding,  appellant  refers  to  pages  207  and  216  of  the 
Joint  Appendix.  If  the  Court  will  refer  to  those  pages, 
it  will  find  testimony  to  the  effect  only  that  work  was  done 
for  the  sub-tenant  for  which  it  paid  appellees  $168,  and 
that  the  appellant’s  “expert”,  Fisher,  calculated  this  work 
required  8.2  man  days  of  time.  Neither  these  portions  of 
the  record  nor  any  other  furnish  one  shred  of  support 
for  any  inference,  let  alone  a  conclusion,  that  the  labor 
for  the  sub-tenant’s  work  was  included  in  the  137.3  recon¬ 
structed  man-hour  figure  submitted  by  appellees.  In  fact, 
the  testimony  supports  a  contrary  conclusion.7 

0 

With  respect  to  the  8.2  man  hour  calculation  some  back- 

7  Appellees’  foreman,  called  by  appellant,  testified  that  separate 
time  records  were  kept  for  the  subtenant’s  work  (Tr.  547)  and  Miss 
Shapiro,  appellees’  office  manager,  also  called  by  appellant,  stated 
that  although  she  was  not  sure,  it  seemed  to  her  they  had  made  an 
allowance  for  the  work  done  for  the  sub-tenant  (Jt.  App.  171). 
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ground  is  necessary.  Appellant  called  one  Clarence  L. 
Fisher  as  an  alleged  expert  to  establish  the  amount  and 
value  of  work  performed  or  omitted  by  appellees  at  K. 
Street  (Tr.  742).  After  qualifying  testimony  showing  that 
while  Fisher  might  be  an  expert  with  a  slide  rule  at  a 
desk,  he  had  no  qualifications  from  on-the-job  experience 
to  evaluate  the  K  Street  work  (Jt.  App.  20S-214,  Tr.  S23- 
829),  the  trial  judge  limited  Fisher’s  testimony  to  slide 
rule  calculations  as  to  the  square  footage  or  percentage  of 
work  done  or  omitted  (Jt.  App.  211-212).  The  comic  fu¬ 
tility  of  that  testimony  to  show  anything  of  probative  value 
can  only  be  fully  appreciated  by  actual  reading  of  the  testi¬ 
mony  itself  (Tr.  729-866).  In  summary,  under  repeated 
coaching  (see,  e.g.,  Tr.  796-798),  Fisher  testified:  (1)  that 
on  the  assumption  appellees  expended  137.3  man  days  on 
painting,-  inclusive  of  the  job  done  for  the  sub-tenant  (Tr. 
774.  7S0-7S2) ;  (2)  that  on  the  assumption  appellees  were 
required,  under  their  estimate  (Jt.  App.  257-263),  to  do 
work  of  the  character  described  to  him  by  appellant  (Tr. 
766-767,  775,  S29-830),  and:  (3)  that  on  the  assumption 
thev  omitted  to  do  what  appellant  told  him  had  been 
omitted  (Tr.  767,  775,  786,  788,  829-830) — that  on  the  basis 
of  these  assumptions  taken  against  the  dimensions  of  the 
building  and  its  parts  (Tr.  775)  he  calculated  by  slide  rule 
(1)  that  8.2  man  days  were  expended  on  the  sub-tenant’s 
work  (Jt.  App.  216),  and  (2)  that  21.7%  less  nainting  was 
done  than  required  by  estimate  (Jt.  App.  226-227). 

By  Fisher’s  own  admissions  this  method  of  calculation 
was  not  too  reliable  nor  the  fairest  way  to  estimate  the 
job  (Tr.  778,  797)  and  it  w’as  predicated  on  a  shift  sand  of 
assumptions  and  a  blissful  ignorance  of,  or  indifference  to 
the  realities  of  the  job.  Fisher  assumed  total  labor  of 
137.3  man  days,  but  as  shown  previously,  this  was  a  re¬ 
constructed,  not  an  actual  figure.  He  assumed  that  the 
1 37.3  figure  included  work  done  for  the  sub-tenant  whereas, 
as  shown  previously,  this  is  not  true.  He  assumed  that 
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appellant  correctly  advised  him  as  to  work  required  and  as 
to  omissions,  whereas  there  is  ample  reason  in  the  record 
for  the  jury  to  have  doubted  appellant’s  credibility  in  this 
respect.  For  example,  on  the  basis  of  what  appellant  told 
him  about  the  requirements  of  the  estimate,  this  “expert” 
in  making  the  foregoing  calculations  included  painting  of 
numerous  window  blinds  (Tr.  834,  836-841)  and  ceilings 
(Tr.  794-795,  830,  841-843)  clearly  not  intended  to  be  re¬ 
quired  by  the  estimate.  (As  to  blinds  see  Def.  Ex.  1,  Jt. 
App.  257-263,  particularly  5th  and  6th  lines  at  263 ;  Jt.  App. 
112-113.  As  to  ceilings  see  Jt.  App.  152-153,  113-116.) 
Finally,  the  “expert”  made  arbitrary  allowances  or  deduc¬ 
tions  for  work  not  readily  translatable  into  square  feet  for 
slide  rule  purposes  or  for  successive  coats  of  paint  and  in 
many  instances  did  not  take  account  of  the  actual  relative 
difficulty  (i.e.  relative  time  consumption)  of  different  types 
of  painting  work  (See,  e.g.,  Tr.  775-778,  791-794,  797,  846, 
849-851,  855,  861). 

Thus,  as  the  trial  judge  several  times  observed  (see,  e.g., 
Tr.  763,  835;  Jt.  App.  211,  214),  this  “expert”  testimony 
is  worthless  to  show  anything  of  probative  value,  let  alone 
the  actual  man  hours  consumed  or  saved  on  the  K  Street 
job.  Yet  it  is  the  sole  testimony  available  to  support  the 
statement  that  there  was  “undisputed  evidence”  of  pad¬ 
ding  and  thus  to  support  the  contentions  with  regard  to 
O.P.A.  price  violations. 

Appellant  also  states  that  “There  was  uncontroverted 
evidence  that  they  [appellees]  charged  a  tenant  in  the  office 
building  $21.00  per  man-day  for  comparable  work”  for 
which  they  charged  him  $30  or  $31  (Brief  12).  This  state¬ 
ment  is  also  predicated  upon  the  illusory  slide  rule  leger¬ 
demain  of  the  witness  Fisher.  Not  only  do  the  calculations 
have  no  basis  in  fact  derived  from  the  actual  work  accom¬ 
plished,  but  they  are  conjured  up  from  an  ex  post  facto 
calculation  of  work  done.  The  only  evidence  in  the  case 
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as  to  appellees’  methods  in  arriving  at  a  price  is  that  of 
Harry  Jaffe  to  the  effect  that,  on  the  basis  of  his  experience 
as  to  time,  materials  and  overhead  consumed,  he  looks  at 
a  proposed  job  and  multiplies  out  his  estimate  of  the  days 
that  will  be  required  by  $30 — that  figure  being  an  aggre¬ 
gate  of  cost  and  profit  components  (see,  e.g.,  Jt.  App.  155, 
159;  see  also  Tr.  327,  354-5,  358,  363,  908).  Harry  Jaffe 
testified  that  on  this  estimated  method,  appellees  make  out 
in  the  long  run  but  that  on  individual  jobs  they  might,  as 
a  result  of  the  time  actually  required  as  against  that  esti¬ 
mated,  lose  or  gain,  depending  on  how  well  he  estimated 
(see,  e.g.,  Jt.  App.  155;  see  also  Jt.  App.  151). 

2)  Appellant's  “Doctoring”  of  the  Reconstructed  Costs. 

Appellant  sets  out  (Brief  9-10)  what  purports  to  be  the 
reconstructed  costs  submitted  by  appellees  and  introduced 
in  evidence  by  appellant.  As  so  set  out,  these  figures  are 
a  combination  of  bad  arithmetic  and  distortion: 

a)  The  computation  that  2  gallons  of  paint  per  day 
for  129.1  man  days  at  $3  per  gallon  equals  $487.30— 
The  correct  figure  is  $774.60,  and  the  net  effect  on 
operating  expense  and  overhead  results  in  a  total  paint¬ 
ing  cost  of  $2,962.84,  not  $2,583.70. 

b)  “Painting-Labor  $1,470.05” — This  is  predicated 
on  the  completely  unwarranted  subtraction  of  8.2  man 
days  of  work  (see  discussion  supra)  and  the  correct 
figure  is  $1,560.25  with  an  obvious  resulting  increased 
total  cost  figure. 

c)  There  is  no  evidentiary  support  for  the  arbitrary 
deduction  of  $74.39  from  plumbing  asserted  to  be  “re¬ 
pairs  of  faulty  work”. 

d)  “Floors — $740.00” — This  figure  is  derived  from 
the  sub-contractor’s  bill  to  appellees  (Jt.  App.  148). 
But  the  figures  stated  for  floor  work  in  the  recon¬ 
structed  cost  schedule  in  evidence  total  $1,144.86  (Jt. 
App.  274).  Harry  Jaffe  testified  that  prior  to  that 
work  being  done  he  gave  appellant  (and  wrote  down 
on  a  memo,  which  was  admitted  in  evidence)  a  price 
of  11<  per  square  foot  for  floor  work,  plus  specific 


extras  for  treads  and  risers  and  that  these  figures, 
taken  against  the  square  footage  involved,  exactly 
equaled  the  $1,144.S6  for  which  appellant  was  biih-.l 
for  floor  work  (Jt.  App.  148-149,  161-163).  On  cross- 
examination,  appellant  admitted  that  he  could  not 
deny  that  this  conversation  had  occurred  (Jt  App. 
232).  Moreover,  one  of  appellant’s  own  alleged  ex¬ 
perts  verified  that  floor  work  is  generally  done  and 
billed  for  on  an  estimated  basis  and  that  11^  per  foot 
was  a  fair  price  at  the  time  in  question  (Jt  App.  178- 
179). 

e )  “  Plaster — $82.50 ’  ’ — The  reconstructed  cost  sched¬ 
ule  in  evidence  expressly  states  “  Material  furnished 
by  us”  (Jt.  App.  274).  Obviously,  therefore,  the  cost 
of  the  plaster  work  was  more  than  $82.50. 

f)  “Carpentry — $1,118.50”  and  “No  markup— work 
done  by  plaintiffs’  own  firm” — In  related  vein,  in 
numerous  other  places  in  his  brief,  appellant  refers  to 
double  overhead  and  profit  charges  and  prefaces  one 
of  the  statements  about  carpentry  with  the  assertion 
that  “This  work  was  performed  by  the  Jaffee-Dove 
Construction  Company,  a  partnership  owned  by  ap¬ 
pellees  ...”  (Brief  fn.  4  at  p.  11).  The  only  evidence 
in  the  record  as  to  the  relationship  of  these  two  or¬ 
ganizations  reflects  that  they  are  separate  in  every  way 
dealing  with  organization,  management  and  control, 
except  that  to  some  extent  there  is  an  overlapping 
ownership  interest.  However,  Mr.  Dove,  who  operates 
the  carpentry  organization  and  is  a  partner  therein 
though  not  in  the  painting  business,  is  the  only  draw¬ 
ing  man  in  the  Jaffee-Dove  Construction  Company 
(See  Jt.  App.  147-148;  Tr.  312-315,  456).  There  is  no 
evidence  of  identity  and  absolutely  no  justification  for 
appellant’s  attempted  merger  or  assertions  of  dupli¬ 
cated  overhead  and  profits.  Indeed  no  record  support 
is  shown. 

g)  The  “doctored”  reconstruction  costs  set  out  by 
appellant  omit  appropriate  charges  for  wear  and  tear 
on  equipment  which,  if  a  cost  analysis  is  used,  are  a 
oroper  charge  against  the  job  (see  Jt.  App.  273  for 
items  on  brushes,  ladders  and  drop  cloths;'  see  also 
Tr.  346-349). 


'12 

3)  Misstatements  As  To  Profits  cm  Sub-contracting. 

Appellant  sets  forth  a  schedule  purporting  to  reflect  the 
profit  and  percentage  mark  up  on  the  sub-contracting  items 
involved  on  the  Iv  Street  job,  and  he  introduces  this  sched¬ 
ule  with  the  statement  that  “There  was  evidence  from 
appellees’  own  cost  statement  (Jt.  App.  272-27G)  that  ap¬ 
pellees  charged  a  profit  on  subcontracted  jobs  which  ranged 
up  to  100%  which  can  be  tabulated  as  follows: .  . (Brief 
11-12).  Appellant  states  (Brief  11)  that  this  is  one  of 
the  items  of  evidence  relevant  to  his  price  control  argu¬ 
ments. 

A  cursory  comparison  of  this  schedule  with  the  actual 
record  shows  its  falsity.  For  example,  we  have  shown  that 
the  flooring  work  was  done  on  an  estimated  basis  on  which 
appellees  could  have  made  money  or  lost  money  and  that 
the  price  billed  to  appellant  was  exactly  the  same  as  the 
estimate  given  him  before  the  work  was  done.  With  re¬ 
gard  to  plastering,  which  is  the  only  alleged  100%  mark 
up  item,  all  others  being  54%  or  less,  we  have  already 
shown  that  the  record  discloses  that  the  plastering  sub¬ 
contractor’s  bill  of  $S2  did  not  include  material  furnished 
by  aopellees.  The  cost  of  material  furnished  by  appellees 
we  do  not  know,  but  it  is  quite  obvious  that  after  adding 
the  material  cost  to  the  labor  cost  of  $S2,  the  profit  would 
be  snbstantiallv  less  than  100%  and  perhaps  might  even 
be  nominal  or  have  resulted  in  a  loss  to  appellees.  Elimi¬ 
nating  the  distorted  figures  on  floor  finishing  and  plaster¬ 
ing,  we  find  that  even  assuming,  arguendo,  that  this  was 
a  cost  plus  job.  the  percentage  of  mark  up  in  every  single 
instance  was  less  than  the  50%  figure  for  the  anpellees’ 
OP  A  base  period  and  for  all  prior  operations  of  the  ap¬ 
pellees  (See  .Tt.  App.  149)  and  that  the  average  markup 
was  only  19.1%. 

Another  inexcusable  distortion  of  the  record  is  the  state¬ 
ment  in  connection  with  appellant’s  sub-contracting  an- 
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alysis  that  “There  was  expert  testimony  that  10%  was 
the  usual  mark  up  for  the  work  subcontracted  (Jt.  App. 
177)”  (Brief  12).  If  the  Court  will  refer  to  the  Joint 
Appendix  at  pages  177-178,  it  will  find  that  the  alleged 
expert’s  testimony  so  referred  to  by  appellant  was  ob¬ 
jected  to  by  the  appellees  and  the  objection  sustained  by 
the  trial  judge.8 

4)  Distortions  of  “Expert”  Testimony  Regarding  Value 
of  Painting  Work. 

Appellant  states  (Brief  10):  “.  .  .  Weiss,  an  expert 
witness,  testified  that  the  value  of  painting  work  omitted 
was  $1,523.00  (Jt.  App.  ISO)”.  Since  appellees  estimated 
and  billed  appellant  $4,3SS  for  painting  work  ( Jt.  App.  263 
and  264),  this  statement  is  patently  intended  to  give  the 
impression  that  this  “expert”  in  effect  estimated  appel¬ 
lees’  work  to  be  worth  only  $2,685  (see  appellant’s  recon¬ 
struction  at  Brief  9).  However,  (a)  even  assuming  that 
this  witness  knew  how  his  figures  were  derived  and  what 
he  was  being  asked — which  is  highly  doubtful  (see  Tr. 
570-5S1  and  particularly  pp.  5S0-581) — and  (b)  overlook¬ 
ing  the  fact  that  his  calculation  of  the  “value”  of  omitted 
work  was  premised  on  appellant’s  correctly  advising  him 
as  to  what  work  was  in  fact  omitted  (Tr.  565),  neverthe¬ 
less  this  testimony  is  completely  negative  because  the  ques¬ 
tion  involved  is  not  the  value  of  omissions  but  the  value 
of  work  accomplished.  On  cross  examination,  asked 
whether  he  had  made  an  estimate  of  the  value  of  painting 
work  done  as  of  the  time  it  was  done,  taking  into  considera¬ 
tion  his  view  of  the  job  and  appellant’s  comments  thereon, 
this  “expert”  answered  affirmatively  and  gave  a  figure  of 
$5,000  (Jt.  App.  178). 


8  The  objection  was  sustained  on  the  ground  that  under  the  ap¬ 
plicable  O.P.A.  pricing  regulations,  it  was  pertinent  to  inquire  as 
to  the  base  period  markup  of  the  particular  contractor,  not  of  con¬ 
tractors  generally. 
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5)  Misstatements  As  To  Omitted  or  Additional  Work. 

These  are  numerous,  a  few  of  which  follow : 

a)  “Cleaning  of  large  brocade  areas  rather  than  re¬ 
moval  of  the  brocade  and  painting  three  coats  on  raw,  rough 
porous  plaster”  described  as  an  omission  “in  an  efiort  to 
cut  costs”  (Brief  S-9) — Harry  Jaffe  testified,  without  con¬ 
tradiction,  that  the  cleaning  job  was  of  comparable  cost 
to  the  original  specification  ( Jt.  App.  153-154, 163-164)  and 
appellant’s  own  “expert”,  Weiss,  testified  that  the  net  sav¬ 
ing  was  only  $70  ( Jt.  App.  180). 

b)  Referring  to  savings  allegedly  effected  on  ceiling 
work  (Brief  8),  appellant  states  (Brief  11)  that  Harry 
Jaffe  agreed,  “That  where  the  estimate  required  taking 
canvas  off  the  ceilings  of  eight  rooms  that  was  not  done, 
because  the  oral  understanding  of  the  parties  was  that 
that  was  not  to  be  done  (Jt.  App.  152).”  Harry  Jaffe  ac¬ 
tually  testified  that  the  original  understanding  at  the  time 
the  estimate  was  requested  and  submitted  was  that  these 
canvas  ceiling  coverings  would  not  be  removed  and  that 
reference  in  the  estimate  to  their  removal  was  a  mistake 
made  in  the  rush  of  preparing  the  estimate.  He  further 
testified  (Jt.  App.  152-153)  that  the  estimate  price  did  not 
contemplate  removal  of  the  canvas  and  painting  three 
coats  (Cf.  Tendler  cross  examination,  Jt.  App.  113-114). 

c)  Appellant’s  intended  coup  de  grace  as  to  the  work 
omitted  is  the  statement  referring  to  the  “expert”  testi¬ 
mony  that  21.7%  less  work  was  done  than  had  been  esti¬ 
mated  (Brief  10).  As  we  have  already  shown  this  state¬ 
ment  is  derived  from  the  thoroughly  discredited  Fisher 
slide  rule. 
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SUMMARY  OF  ARGUMENT 
I 

The  reference  to  a  special  master  was  proper  because 
both  the  record  and  appellant’s  admissions  demonstrate 
that  this  was  a  “complicated”  case. 

n 

A.  Appellant  was  given  a  full  and  fair  hearing  in  the 
court  below  on  his  objections  and  exceptions  to  the  special 
master’s  report. 

B.  In  view  of  the  provisions  of  Rule  53(e)(1),  Federal 
Rules  of  Civil  Procedure,  a  master’s  findings  are  not  ob¬ 
jectionable  because  they  may  contain  conclusions  of  law. 

C.  The  master’s  findings  were  not  indefinite  or  vague. 

D.  There  was  nothing  objectionable  in  the  weight  or  sig¬ 
nificance  attached  to  the  special  master’s  report  in  the 
trial  below. 

m 

A.  Since  appellant,  as  a  basis  for  his  defense  of  illegality 
and  for  his  counterclaim,  asserted  that  appellees  charged 
him  in  excess  of  O.P.A.  ceiling  prices,  he  had  the  burden 
of  proof  on  this  issue.  There  is  neither  authority  nor 
reason  for  departing  here  from  the  normal  rule  that  the 
burden  of  proof  is  upon  the  proponent  of  an  issue. 

B.  Nor  is  there  any  reason  or  authority  for  shifting  the 
burden  of  proof  on  the  O.P.A.  issue  from  appellant,  the 
proponent,  to  the  appellees,  particularly  since  there  was 
no  evidence  whatsoever  to  show  a  prima  facie  case  of 
overceiling  charges. 

IV 

Since  at  pre-trial  it  was  clear,  if  not  conceded,  that  in 
connection  with  the  K  Street  job  appellant  purchased  ap- 
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pellees’  services  “in  the  course  of  trade  or  business”,  the 
pre-trial  judge  properly  dismissed  the  treble  damage  coun¬ 
terclaim  on  the  K  Street  work.  In  any  event,  the  propriety 
of  that  pre-trial  dismissal  is  now  moot  since  the  evidence 
at  the  trial  left  no  open  or  contested  issue  of  fact  as  to 
the  purchase  “in  the  course  of  trade  or  business.” 

V 

A.  The  question  as  to  the  admissibility  of  testimony  of 
the  price  control  official  is  moot  because  that  testimony 
was  relevant  only  to  the  O.P.A.  issue  which  issue  was 
taken  from  the  jury  by  directed  verdict. 

B.  Testimony  of  two  alleged  experts  was  properly  ex¬ 
cluded.  Weiss’  testimony  was  irrelevant  and  Fisher  was 
not  an  expert  as  to  painting  conditions  and  values. 

VI 

Remarks  of  court  and  counsel,  considered  in  their  con¬ 
text,  were  not  prejudicial. 

vn 

Even  though  appellees’  claims  were  unliquidated,  they 
were  contractual  claims  and,  therefore,  under  Section  28- 
270S,  D.  C.  Code  (1940  Ed.)  the  jury  could  consider  the 
addition  of  interest  as  an  element  of  damages. 

vm 

The  trial  court  properly  refused  to  quash  the  attach¬ 
ment  since  it  issued  after  the  automatic  10  day  stay  pro¬ 
vided  by  Rule  62(b),  Federal  Rules  of  Civil  Procedure. 
In  any  event,  the  question  is  moot  since  the  attachment 
was  released. 
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ARGUMENT 

L 

The  Case  Was  Properly  Referred  to  a  Special  Master. 

Appellant  contends  that  it  was  error  to  refer  this  case 
to  a  special  master  under  Rule  53,  Federal  Rules  of  Civil 
Procedure,  because  it  was  not  a  “complicated”  case  with¬ 
in  the  meaning  of  that  rule  (Brief  20-24).  However,  the 
wisdom  of  the  reference  was  several  times  expressly  con¬ 
firmed  by  the  trial  judge  (see,  e.g.,  Jt.  App.  102;  Tr.  488, 
519)  and  would  appear  beyond  question  on  the  basis  of 
the  protracted  proceedings  before  the  special  master  and 
in  the  jury  trial.  Moreover,  the  integrity  of  appellant’s 
present  contention  is  impeached  by  the  fact  that  less  than 
two  weeks  before  filing  his  brief  he  moved  this  Court  to 
grant  him  permission  to  file  a  brief  in  excess  of  50  pages 
on  the  sole  ground  “that  the  matters  and  issues  herein 
involved  are  numerous  and  complicated.”  To  same  effect 
see  paragraph  numbered  2  of  appellant’s  motion  for  an 
extension  of  time  to  September  15,  1951,  to  file  his  brief. 

n. 

The  Trial  Court  Properly  Treated  the  Master’s  Findings 
and  Objections  Thereto. 

A.  The  District  Court  Gave  Full  and  Fair  Consideration 
to  Appellant’s  Objections. 

Appellant  contends  that  the  trial  judge  erred  in  not 
allowing  argument  before  admitting  the  special  master’s 
findings  in  evidence  (Brief  25-26).  However,  as  shown 
in  the  Counterstatement  at  p.  4  supra,  (1)  the  re¬ 
ferring  judge  (Judge  McGuire)  fully  considered  and  twice 
disposed  of  appellant’s  objections  and  exceptions  to  the 
master’s  findings,  and  (2)  this  pre-trial  consideration  of 
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objections  to  the  findings  was  given  upon  appellants  mo¬ 
tion  and  insistence  that  the  matter  then  be  determined. 
Thus,  the  trial  judge  (Judge  Morris)  was  obviously  cor¬ 
rect  in  taking  Judge  McGuire’s  rulings  as  the  law  of  the 
case  and  adopting  them  as  his  rulings  at  the  trial.  In¬ 
deed,  appellant  merely  requested  a  ruling  by  the  trial 
judge  and  plainly  indicated  that  further  argument  on  the 
objections  was  neither  requested  nor  necessary  (see  Tr. 
28,  35-37). 

B.  None  of  the  Findings  Admitted  Were  Objectionable 
as  Conclusions  of  Law. 

Appellant  also  complains  that  some  of  the  special  mas¬ 
ter’s  findings  admitted  in  evidence  were  objectionable  be¬ 
cause  they  were  conclusions  of  law  or  mixed  conclusions 
of  law  and  fact  (Brief  26-28).  Apart  from  the  fact  that 
appellant’s  arguments,  in  the  setting  of  this  case,  are 
unimpressive  and  run  contrary  to  accepted  usages  of  the 
office  of  special  master’s  in  state  and  federal  practice, 
the  conclusive  answer  to  this  contention  lies  in  the  spe¬ 
cific  provisions  of  the  Federal  Rules  of  Civil  Procedure 
'which  expressly  contemplate  the  resolution  of  legal  as 
well  as  factual  matters  by  special  masters.  See  Rule 
53(e)(1). 

C.  The  Findings  Admitted  in  Evidence  Were  Neither 
Indefinite  Nor  Vague. 

Appellant  argues  that  certain  of  the  admitted  findings 
were  mere  matters  of  opinion  and  too  uncertain  and  in¬ 
definite  to  be  of  use  to  the  jury  (Brief  29-31).  The  ac¬ 
tion  of  the  special  master  on  requests  for  and  objections 
to  proposed  findings,  the  action  of  the  referring  judge 
on  objections  to  the  findings  and  the  action  of  the  jury 
belie  this  contention.  Rather  than  burden  this  brief 
with  detailed  argument  supporting  those  findings,  appel¬ 
lees  refer  the  Court  to  their  memorandum  before  the 
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special  master  in  connection  with  the  findings  (App.  at 
pp.  37-45  infra),  similar  memoranda  before  the  District 
Court  in  connection  with  objections  to  the  findings  (Jt. 
App.  21-35)  and  to  the  findings  themselves  (Jt.  App.  15- 
21),  all  of  which  fully  and  unequivocally  demonstrate  the 
integrity  of  the  master’s  findings.  Arguments  of  appel¬ 
lant,  such  as  that  directed  to  Finding  F,  to  the  effect  that 
it  is  not  clear  whether  the  master  was  finding  that  the 
weight  of  the  evidence  did  not  support  appellant’s  claim 
of  a  cost-plus  contract  or  that  he  (the  special  master) 
did  not  believe  appellant,  are  plainly  hair  splitting  since 
whichever  construction  is  given  such  a  finding,  its  effect 
is  still  conclusively  against  appellant. 

D.  The  Weight  and  Effect  Accorded  the  Special  Master’s 
Findings  Were  Entirely  Proper. 

The  remarks  concerning  the  function  of  the  special  mas¬ 
ter  and  his  report  and  findings,  which  appellant  suggests 
were  objectionable  (Brief  31-32),  were,  read  in  context, 
proper  and  consonant  with  those  functions.  Furthermore, 
appellant  makes  the  completely  unsupported  and  mislead¬ 
ing  statement  (Brief  32)  that: 

“The  jury  was  permitted  to  take  to  the  jury  room 
not  only  those  findings  of  the  special  master  which 
had  been  admitted  in  evidence,  but  also  those  not  in 
evidence,  as  well  as  the  preliminary  statement,  order 
taxing  costs  and  the  master’s  erroneous  statement  of 
the  case  (Jt.  App.  46).  Appellant  had  no  way  of 
knowing  this  until  he  observed  the  foreman  handing 
the  papers  to  .the  clerk  after  the  verdict.  This  fact 
alone  is  enough  for  reversal”. 

Even  if  this  statement  were  true,  no  prejudice  has  been 
shown.  But  it  is  not  true.  Jt.  App.  46  cited  by  appel¬ 
lant  in  support  of  his  statement  is  merely  his  own  self- 
serving  motion  for  new  trial.  If  the  Court  will  refer  to 
Jt.  App.  256  and  Tr.  1164,  it  will  note  that  without  ob¬ 
jection  the  trial  judge  stated  that  when  they  retired  the 
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jury  “should  have  the  findings  of  the  master,  because 
that  is  evidence/’  It  is  this  counsel’s  clear  recollection — 
which  trial  defense  counsel  recently  corroborated — that 
after  the  trial  judge  made  the  foregoing  statement,  both 
counsel  collaborated  in  preparing  a  copy  of  the  special 
master’s  report  for  jury  consideration  so  as  to  delete 
such  matter  as  either  counsel  felt  might  be  prejudicial  or 
objectionable.  As  a  result  of  this  collaboration,  an  agreed 
copy,  from  which  certain  portions  had  been  physically  de¬ 
tached,  was  submitted  to  the  jury. 

m. 

The  Burden  of  Proof  on  the  0.  P.  A.  Defense  Was  on 
Appellant;  There  Was  no  Evidence  Whatsoever  of 
0.  P.  A.  Violations. 

A.  As  Proponent  of  the  Issue  of  Illegality,  Appellcmt 
Had  the  Burden  of  Proof  Thereon. 

Appellant  argues  that  appellees  had  the  burden  of  dis¬ 
proving  his  defensive  allegation  that  they  charged  him 
in  excess  of  0.  P.  A.  ceiling  prices  (Brief  33-38). 

At  the  outset,  it  is  important  to  note  that  this  conten¬ 
tion  is  expressly  premised  first,  on  appellant’s  version 
of  the  facts  (see  Brief  11-12),  and  second,  on  the  allega¬ 
tion  that  “admittedly,  appellees  were  not  computing  their 
prices  in  accordance  with  the  regulations”  (Brief  33). 
As  we  have  already  shown  in  the  Counterstatement,  both 
premises  are  entirely  false  in  that  the  facts  of  record  are 
not  the  “facts”  used  by  appellant  as  a  springboard  for 
his  0.  P.  A.  arguments  and  the  evidence  shows  that  ap¬ 
pellees  did  compute  their  prices  in  accordance  with  the 
regulations.  Accordingly,  the  premises  being  false,  appel¬ 
lant’s  conclusions  on  this  point  must  necessarily  fail. 

However,  overlooking  the  distorted  factual  presentation 
utilized  as  a  vehicle  for  his  contention  that  appellees  had 
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the  burden  of  disproving  0.  P.  A.  violations,  we  will  dis¬ 
cuss,  seriatim,  the  several  arguments  upon  which  appel¬ 
lant  relies  to  avoid  the  established  rule  of  evidence  that 
the  burden  of  proof  is  upon  the  proponent  of  an  issue. 

The  first  argument  is  in  the  form  of  a  statement  that 
“It  is  a  rule  of  evidence  too  well  known  to  bear  discus¬ 
sion,  that  where  an  affirmative  defense  is  made  requiring 
information  exclusively  within  the  control  of  the  other 
party,  the  facts  alleged  in  the  defense  are  conclusively 
presumed  unless  and  until,  the  opposing  party  intro¬ 
duces  evidence  on  the  facts  required.  See  Greerdeaf’s 
Lessee  v.  Birth,  6  Pet.  302  (1832) ;  United  States  v.  Grogg, 
9  F.  2d  424  (W.  D.  Va.,  1925)”  (Brief  36).  For  such  a 
well  established  rule  of  evidence  appellant  is  able  to  cite 
surprisingly  little  authority.  The  Greerdeaf’s  Lessee 
case  actually  holds  the  contrary  of  the  proposition  for 
which  it  is  cited.  Justice  Story,  speaking  for  the  ma¬ 
jority,  held  that  the  burden  of  proof  was  upon  the  pro¬ 
ponent  of  the  issue.  One  Justice  dissented  in  part,  stat¬ 
ing  that  he  would  have  placed  the  burden  on  the  other 
party,  but  only  because  not  to  do  so  would  require  the 
proponent  to  prove  the  negative  of  the  issue  involved.  In 
our  case,  to  require  appellees  to  carry  the  burden  of 
proof  on  the  0.  P.  A.  issue  would  be  to  impose  upon  them 
the  burden  of  proving  a  negative.  Thus,  not  only  has 
appellant  presumed  upon  the  Court  by  citing  a  dissenting 
opinion,  without  so  indicating,  but  even  that  dissenting 
opinion  does  not  support  his  argument. 

The  other  case  cited  by  appellant,  U.  S.  v.  Grogg,  is 
also  small  comfort  to  him,  because  the  proposition  for 
which  the  case  was  cited  wras  only  briefly  mentioned  in 
passing  dicta,  the  case  having  been  decided  on  other 
grounds. 

Appellant’s  second  argument  is  difficult  to  understand. 
Apparently  he  feels  that  since  this  is  a  commercial  user 
case,  the  burden  of  proof  should  be  on  the  seller  because 
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the  buyer  as  well  as  the  seller  would  be  criminally  liable 
if  there  were  any  0.  P.  A.  violation.  This  argument  ap¬ 
pears  to  be  a  complete  non  sequitur.  Moreover,  one 
would  think  that  if  appellant  were  serious  in  this  argu¬ 
ment,  as  a  lawyer  he  would  have  inquired  of  appellees 
at  the  time  he  hired  them  whether  their  prices  were  in 
accordance  "with  ceiling  prices.  Yet  the  record  does  not 
show  that  any  such  inquiry  was  ever  made. 

Appellant  appears  to  rely  primarily  on  two  New  York 
State  decisions  to  support  his  claim  that  the  burden  of 
proof  as  to  conformity  to  price  regulations  is  on  the 
seller  vrhen  the  buyer  interposes  an  0.  P.  A.  defense. 
The  principal  case  cited,  International  Spangles  Corp.  v. 
Marrow  Mfg.  Corp.,  294  N.  Y.  295,  62  N.  E.  2d  77  (1945) 
does  not,  however,  hold  that  the  mere  pleading  of  a  price 
violation  as  an  affirmative  defense  ipso  facto  imposes  upon 
the  plaintiff  the  burden  to  disprove  the  defense.  As  a 
matter  of  fact,  the  opinion  on  its  face  shows  that  it  was 
predicated  upon  a  prima  facie  showing  by  the  defendant 
that  there  was  a  price  violation.  See,  in  second  line  of 
quotation  at  p.  37  of  appellant’s  brief,  phrase  “and  sup¬ 
ported  by  evidence”.  See  also  statement  that  “.  .  .  the 
defendant  by  its  answer  pleaded  as  an  affirmative  defense, 
and  by  its  evidence  established,  at  least  prima  facie  .  .  .” 
that  plaintiff  had  not  complied  with  price  regulations. 
62'N.  E.  2d  at  78. 

The  case  of  Cooperstown  Cattle  Co.,  Inc.  v.  Smith,  275 
App.  Div.  240,  89  N.  Y.  S.  2d  89  (1949)  does  appear  to 
stand  for  the  proposition  for  which  it  is  cited.  However, 
that  decision  of  a  lower  state  court  misguidedly  relies 
on  the  International  Spangles  case  which  actually  does 
not  support  the  proposition  in  question.  In  any  event, 
we  submit  that  the  Cooperstown  decision  is  palpably 
wrong.  It  offers  no  supporting  reasoning  and  no  basis 
for  departing  from  the  conventional  rule  of  evidence  that 
the  burden  of  proof  is  upon  the  proponent  of  an  issue 


23 


even  with  respect  to  the  defense  of  illegality.  See,  e.g., 
Cronan  v.  Crona/n,  46  App.  D.  C.  343  (1917) ;  District  of 
Columbia  v.  Hamilton  National  Bank,  76A  2d  60,  78 
Wash.  L.  Rep.  1438  (1950), 9  20  Am.  Jur.,  Evidence  §148. 

The  rule  that  the  burden  of  proof  on  affirmative  de¬ 
fenses  is  on  the  defendant  is  so  well  established  that 
there  need  be  some  extraordinary  reasons  for  altering 
its  application  in  any  particular  case.  Neither  in  the 
Emergency  Price  Control  Act  of  1942  nor  in  its  legisla¬ 
tive  history  is  there  any  express  or  implied  indication 
that  Congress  intended  to  alter  this  established  rule  of 
evidence.  And  no  reason  appears  why  the  defense  of 
illegality  under  the  Emergency  Price  Control  Act  should 
be  put  in  a  different  category  than  any  other  defense  of 
illegality.  Certainly,  if  there  were  a  valid  reason  for 
shifting  the  burden  of  proof  in  these  0.  P.  A.  cases,  one 
would  expect  that  in  the  thousands  of  cases  that  must 
have  been  adjudicated  by  the  federal  courts  and  the  state 
courts  during  and  after  the  0.  P.  A.  regime,  there  would 
have  been  some  decisions  indicating  that  the  burden  of 
proof  for  this  particular  type  of  case  was  shifted.  And 
yet  there  is  no  such  decision  cited  by  appellant  other 
than  the  lone  New  York  state  court  decision.  The  only 
apparent  explanation  for  this  case  is  the  zeal  of  patrio¬ 
tism  engendered  by  war  and  the  possible  consequent  de¬ 
sire  of  the  New  York  court  to  go  overboard  in  assisting 
in  the  effectuation  of  the  O.  P.  A.  program. 

In  summary,  we  submit  there  is  no  reliable  authority 
for  varying  the  well  established  rule  that  the  burden  of 
proof  on  any  issue  is  on  the  proponent  and  particularly 
that  the  burden  of  proof  on  defensive  illegality  is  on 
defendant.  We,  therefore,  submit  that  the  Special  Master, 
Judge  McGuire  and  Judge  Morris  properly  held  that  the 


9  Involving  the  defense  of  usury  which  is  parallel  to  the  defense 
asserted  here. 
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burden  of  proof  on  the  0.  P.  A.  issue  was  on  the  appel¬ 
lant,  which  burden  appellant  failed  to  carry. 

B.  Appellant  Did  Not  Make  a  Prima  Facie  Showing  of 
0.  P.  A.  Violations. 

Appellant  further  argues  that  even  if  the  burden  of 
proof  on  the  0.  P.  A.  issue  was  initially  on  appellant,  it 
shifted  to  the  appellees  by  virtue  of  certain  evidence  pro¬ 
duced  by  appellant  (Brief  38-41).  While  his  argument  is 
not  so  stated,  appellant  apparently  means  to  argue  that 
the  burden  of  proof  shifted  to  appellees  because  he  es¬ 
tablished  a  prima  facie  case  of  0.  P.  A.  violation  by 
reason  of  certain  proof  summarized  in  his  argument. 

There  are  tvro  short  answers  to  this  contention.  In 
the  first  place,  appellant  does  not  cite  a  single  reason 
or  authority  for  the  proposition  that  the  burden  of  proof 
initially  upon  him  as  proponent  ever  shifts.  In  the  sec¬ 
ond  place,  as  shown  in  our  Counterstatement,  the  “facts” 
marshalled  by  appellant  to  support  his  thesis  of  a  prima 
facie  showing  of  0.  P.  A.  violation  are  not  facts  and  the 
record  before  the  special  master  and  the  court  below 
conclusively  supports  the  determinations  of  the  special 
master,  Judge  McGuire  and  Judge  Morris  that  there  was 
no  evidence  of  any  0.  P.  A.  violation. 

In  short,  on  the  record  the  claim  that  appellees  vio¬ 
lated  0.  P.  A.  regulations  is  pure  myth. 

Finally,  appellant  seeks  to  infer  that  an  0.  P.  A.  vio¬ 
lation  could  have  been  inferred  from  the  special  master’s 
reduction  of  appellees’  claim  (Brief  40,  point  5)  and/or 
from  the  unavailability  at  the  trial  of  certain  of  appellees’ 
base  period  records  (Brief  40,  point  6).  The  first  of 
these  points  is  a  complete  non  sequitur  because  the  spe¬ 
cial  master’s  findings  as  to  amounts  due  were  arrived 
at  solely  on  a  quantum  meruit  basis  which  obviously 
bears  no  relation  to  0.  P.  A.  ceiling  prices.  As  to  the 
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availability  of  records,  appellant  attempted  to  make 
something  of  this  at  the  trial,  but  he  was  stopped  short 
by  the  trial  judge  because  appellees  had  complied  with 
the  0.  P.  A.  regulations  by  keeping  the  records  for  the 
required  number  of  years  (Tr.  451-2,  319).  Certainly, 
any  business  destroys  records  after  a  certain  number  of 
years  in  order  to  keep  them  from  piling  up  (Tr.  455). 
And  appellees  were  particularly  justified  in  this  instance, 
first,  because  they  had  been  given  a  completely  clean 
bill  of  health  by  0.  P.  A.  after  appellant  had  complained 
to  0.  P.  A.  and  the  0.  P.  A.  had  investigated  the  mat¬ 
ter,  and  second,  because  during  the  early  stages  of  this 
litigation  all  the  records  in  question  were  available  upon 
appropriate  discovery  by  appellant  had  he  shown  any 
desire  to  look  into  them. 

IV. 

The  Treble  Damage  Counterclaim  on  the  K  Street  Job 
Was  Properly  Dismissed. 

Appellant  complains  of  the  dismissal  of  the  K  Street 
treble  damage  counterclaim  on  the  ground  that  the  proce¬ 
dure  was  improper  and  that  the  issue  as  posed  for  the 
pre-trial  judge  left  open  an  issue  of  fact  as  to  whether 
appellant  was  a  commercial  purchaser  (Brief  31-42).  This 
contention,  like  others  of  appellant,  is  a  combination  of 
misstatement  and  nonsense. 

The  facts  showing  that  appellant  purchased  appellees’ 
services  “in  the  course  of  trade  or  business”  were  con¬ 
ceded  at  the  hearing  before  the  pre-trial  judge.  This  is 
reflected  in  a  memorandum  submitted  thereafter  by  appel¬ 
lees,  as  required  by  the  pre-trial  judge  before  he  made 
his  ruling.10  The  correctness  of  the  pre-trial  judge’s  rul- 

10  See  Memorandum  in  Support  of  Motion  to  Dismiss  Counter¬ 
claim  for  Treble  Damages  at  p.  3,  which  is  part  of  the  Record  here. 
That  memorandum  shows  that  the  hearing  on  the  motion  to  dismiss 
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ing  on  this  matter  was  also  virtually  conceded  at  trial 
(see  Tr.  44). 

In  any  event,  the  matter  is  now  moot  because  from  the 
evidence  before  the  special  master  and  at  the  trial  (see 
e.g.,  Jt.  App.  70-71,  111-112;  Tr.  54,  16S,  175,  297-298) 
there  can  be  no  doubt  that  appellant  purchased  appellees’ 
services  “in  the  course  of  trade  or  business”  in  that  he 
purchased  the  services  for  improvement  of  a  property 
utilized  for  commercial  and  sub-leasing  purposes.  Nor 
does  appellant  here  deny  the  validity  of  that  factual  con¬ 
clusion.  Accordingly,  even  assuming,  arguendo,  that  the 
pre-trial  judge  erred  in  dismissing  this  counterclaim  under 
Section  205(e)  of  the  Emergency  Price  Control  Act  be¬ 
cause  of  an  open  issue  of  fact,  that  issue  of  fact  was 
resolved  at  the  trial  in  a  fashion  that  would  have  re¬ 
quired  its  dismissal  or  a  directed  verdict  thereon  by  the 
trial  judge. 

V. 

There  Were  no  Errors  in  the  Admission  or  Exclusion  of 

Testimony. 

A.  The  Question  as  to  the  Admissibility  of  the  Testimony 
of  the  Price  Control  Official  is  Moot  Because  the 
0.  P.  A.  Issue  Was  Taken  From  the  Jury. 

Appellant  argues  that  it  was  prejudicial  to  admit  the 
testimony  of  an  0.  P.  A.  official  as  to  0.  P.  A.’s  investi¬ 
gation  of  the  Jaffe  business  and  as  to  0.  P.  A.’s  finding 
that  there  was  no  0.  P.  A.  violation  (Brief,  42-43).  How¬ 
ever,  it  is  unnecessary  on  this  appeal  to  resolve  the  ques¬ 
tion,  because  the  testimony  related  solely  to  the  0.  P.  A. 
issue  which  was  taken  from  the  jury  by  directed  verdict 
on  this  point. 

was  held  February  18,  1948,  and  the  memorandum  filed  thereafter. 
The  order  of  dismissal  was  signed  still  later  on  February  27,  1948 
(Jt.  App.  11-12). 
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Therefore,  even  if  it  is  assumed,  arguendo ,  that  this  tes¬ 
timony  was  inadmissible,  it  had  no  possible  effect  on  that 
part  of  the  case  which  went  to  the  jury  and,  accordingly, 
need  not  be  considered  here.11 

B.  The  Weiss  and  Fisher  Testimony  Was  Inadmissible. 

Appellant  also  complains  about  the  exclusion  of  certain 
testimony  of  his  alleged  experts  Weiss  and  Fisher  (Brief 
43-44).  As  shown  in  the  Counter  statement,  the  particular 
Weiss  testimony  in  question  was  clearly  irrelevent  (see 
fn.  8,  supra,  and  text)  and  the  witness  Fisher  was  totally 
unqualified  to  testify  as  an  expert  on  painting  conditions 
and  values,  particularly  in  Washington,  D.  C.  (see  pp. 
8-10, 13,  supra). 

VL 

There  Was  no  Prejudicial  Conduct. 

Taking  certain  remarks  of  the  trial  court  and  counsel 
completely  out  of  context,  appellant  argues  that  they  were 
prejudicial  (Brief  44-45).  In  the  light  of  appellant’s  antics 


11  The  expert  opinion  as  to  whether  there  was  a  price  control 
violation,  was  admissible  for  the  following  reasons:  (1)  The  techni¬ 
cal  complexity  of  the  pertinent  O.P.A.  regulations  necessitated  ex¬ 
pert  interpretation  of  those  regulations  and  expert  application  of 
those  regulations  to  an  expert  appraisal  of  the  Jaffe  business  in 
light  of  the  statute  and  regulations  thereunder.  Wigmore  on  Evi¬ 
dence,  3rd  Ed.,  Vol.  7,  §  1921  et.  seq.,  20  Am.  Jur.,  Evidence,  §  817 
et.  seq.  (2)  Both  parties  to  this  litigation  had,  in  effect,  submitted 
this  issue  to  O.P.A.  and  O.P.A.  had  an  official  statutory  duty  to 
determine  whether  or  not  there  had  been  a  violation,  both  for  civil 
and  criminal  purposes.  (3)  It  was  for  the  Court  and  not  the  jury 
to  determine  whether  or  not  treble  damages  should  be  awarded  and 
this  determination  was  required  to  be  predicated  on  whether  there 
had  been  a  violation,  and  assuming  there  was,  whether  there  was  a 
willful  violation.  Certainly,  then,  the  O.P.A.  findings  were  of  pro¬ 
bative  value.  (4)  Appellant  had  previously  sought  to  show  that 
appellees  were  hiding  the  possibility  of  an  O.P.A.  violation  by  fail¬ 
ing  to  have  certain  records  available  at  the  trial  and  the  O.P.A. 
official’s  testimony  was  in  rebuttal  thereof. 
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at  the  trial  (see,  e.g.,  Tr.  72,  84,  124,  145,  174,  218-219, 
241,  302,  380,  451-452,  462-463,  953)  the  trial  court  exer¬ 
cised  remarkable  restraint  and  patience.  If  any  prejudice 
existed  at  the  trial,  it  was  the  direct  result  of  appellant’s 
clumsy  and  tedious  one  man  show  in  acting  both  as  liti¬ 
gant,  witness  and  counsel  even  though  he  had  able  trial 
counsel  representing  him. 


VII. 

It  Was  Proper  to  Permit  the  Jury  to  Consider  Interest 
as  an  Element  of  Damages. 

Relying  on  the  decision  of  this  Court  in  Shima  v.  Brown, 
77  App.  D.  C.  115,  133  F.  2d  48  (1943),  cert,  den.,  318 
U.  S.  787,  appellant  argues  that  the  trial  court  erred  in 
permitting  the  jury  to  consider  the  addition  of  interest 
as  an  element  of  damages  (Brief  45-49). 12  But  that  de¬ 
cision  and  the  provisions  of  the  Code  actually  support 
the  ruling  below. 

In  Shima  v.  Brown,  which  like  the  instant  case  was  a 
quantum  meruit  claim  for  services,  the  trial  court  after 
verdict  added  thereto  an  amount  for  interest  prior  to 
judgment.  That  addition  of  interest  was  on  the  theory 
that  a  liquidated  claim  was  involved  and  that,  therefore, 
such  interest  could  be  added  by  the  Court  under  the  pro¬ 
visions  of  §  28-2707  of  the  District  Code  (1940  Ed.). 

The  Court,  in  the  instant  case,  correctly  held  that  the 
claim  was  an  unliquidated  one  and  therefore  §  28-2707  did 
not  apply  but  that  §  28-2708  did  apply.  2708  in  pertinent 
part  provides : 

“In  an  action  to  recover  damages  for  breach  of  con¬ 
tract  the  judgment  shall  allow  interest  on  the  amount 


12  There  is  no  complaint  about  the  form  of  the  instructions  to  the 
jury  on  allowance  of  interest,  apparently  because  that  form  was 
proposed  by  appellant.  (See  Tr.  1062). 
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for  which  .it  is  rendered  from  the  date  of  the  judg-* 
ment  only;  but  nothing  herein  shall  forbid  the  jury , 
or  the  court,  if  the  trial  be  by  the  court,  from  includ¬ 
ing  interest  as  cm  element  in  the  damages  awarded, 
if  necessary  to  fully  compensate  the  plaintiff.  .  . 
(Emphasis  supplied) 

Thus  in  plain  terms  the  statute  permits  the  fact  finder, 
jury  or  judge  as  the  case  may  be,  to  consider  whether 
the  addition  of  interest  is  appropriate  as  an  element  of 
damages  if  the  action  is  one  “to  recover  damages  for 
breach  of  contract.’  ’  Here  the  agreement  to  pay  for 
appellees’  services  was  either  express  or  implied  in  fact. 
In  either  case  there  was  an  agreement  to  pay  appellees 
the  reasonable  value  of  their  services  and  the  action  in¬ 
stituted  upon  appellants’  failure  to  pay  was  an  action 
for  breach  of  contract.  Thus  in  Shima  v.  Brown,  77  App. 
D.  C.  at  116,  a  suit  brought  for  failure  to  pay  the  fair 
and  reasonable  value  of  room  and  board,  the  action  was 
held  to  be  one  for  breach  of  contract  within  the  purview 
of  Section  2708.  Also  see  Miller  v.  Robertson,  266  U.  S.  243, 
257-259,  69  L.  ed.  265,  275-276  (1924)  stating  that  even  in 
the  absence  of  statute  in  a  case  of  unliquidated  damages 
“.  .  .  when  necessary,  in  order  to  arrive  at  fair  compen¬ 
sation,  the  Court,  in  the  exercise  of  a  sound  discretion, 
may  include  interest  or  its  equivalent  as  an  element  of  its 
damages”.  See  also  Concordia  Ins.  Co.  v.  School  District, 
282  U.  S.  545,  75  L.  ed.  528  (1930). 

vm. 

The  Trial  Court’s  Refusal  to  Quash  the  Attachment  Was 
Proper;  in  Any  Event  the  Question  is  Moot. 

Appellant’s  final  complaint  is  that  the  trial  court  erred 
in  failing  to  quash  a  levy  of  attachment  effected  by  appel¬ 
lees  after  expiration  of  the  automatic  10-day  stay  pro¬ 
vided  in  Rule  62(b),  Federal  Rules  of  Civil  Procedure 
(Brief  49-50).  Rule  62(b)  and  the  trial  court’s  memo- 
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randum  opinion  disposing  of  appellant’s  motion  (set  out 
in  full  at  pp.  46^47  App.,  infra)  fully  dispose  of  this 
contention.  In  any  event,  the  question  is  now  moot  be¬ 
cause  the  attachment  was  released  (Jt.  App.  50-51). 

CONCLUSION 

With  multiple  able  representation  appellant  has  had  two 
full  and  fair  trials  with  the  same  result.  The  appeal  here 
in  effect,  seeks  a  retrial  of  the  case  by  utilizing  a  grossly 
distorted  picture  of  the  evidence  as  a  springboard  for 
arguments  void  of  merit.  The  special  master’s  report 
was  sound;  the  verdict  and  judgment  below  without  er¬ 
ror.  The  judgment  should  be  affirmed. 

Respectfully  submitted, 

Sheldon  E.  Bernstein, 

John  M.  London. 

Attorneys  for  Appellees. 

Of  Counsel: 

Newmyeb  &  Bress 
1001 15th  Street,  N.  W. 

Washington,  D.  C. 


31 


APPENDIX 

PLAINTIFF’S  REQUESTED  FINDINGS 

In  accordance  with  the  order  of  the  Special  Master 
dated  October  8,  1949,  plaintiffs  herewith  submit  their 
proposed  findings  of  fact : 

L 

Plaintiffs,  HENRY  A.  JAFFE,  HARRY  A.  JAFFE 
and  MORRIS  JAFFE,  are  partners  doing  business  in 
Washington,  D.  C.,  and  its  environs  under  the  style  of 
Jaffe  New  York  Decorating  Co.  with  offices  at  911  13th 
Street,  N.  W.,  Washington,  D.  C.  (Tr.  21,  49;  Complaint). 
This  organization  has  been  engaged  in  the  general  con¬ 
tracting  and  painting  and  decorating  business  for  about 
42  years  (Tr.  21).  It  performs  about  2,500  jobs  per  year, 
and  in  1948  had  a  gross  return  of  between  $350,000  and 
$400,000  (Tr.  22). 

n. 

A.  Defendant,  MAX  TENDLER,  is  engaged  in  the 
practice  of  law  in  the  District  of  Columbia  and  also  oper¬ 
ates  real  estate  properties,  engages  in  the  export  and 
import  business  and  is  president  of  an  organization  known 
as  Air  Traffic  and  Service  Corporation  (Tr.  332-333,  479). 

B.  Defendant  has  been  well  acquainted  with  plaintiffs 
since  about  1934  or  1935  (Tr.  479,  337-338).  Defendant 
has  also  for  some  years  been  familiar  with  real  estate 
operations  and  general  contracting  activities  (Tr.  479, 
480). 

m. 

A.  In  the  fall  of  1945,  defendant  negotiated  for  the 
lease  of  a  four  story  property  at  1703  K  Street,  N.  W., 
which  he  intended  to  occupy  in  part  for  his  own  business 
activities  and  in  greater  part  to  sub-lease  for  other  com- 
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mercial  activities  (Tr.  334-336,  338-339,  340,  341,  464).  On 
November  17,  1945,  defendant  entered  into  a  five-year 
lease  for  the  premises  with  an  option  to  renew  for  an 
additional  five  years  (Tr.  336-339). 

B.  When  defendant  leased  1703  K  Street  it  was  a  30 
or  40  year  old  mansion  wdiich  w^as  in  a  very  dilapidated 
condition  requiring  complete  renovation  (Tr.  29-31). 

IV. 

A.  Around  the  first  of  December,  1945,  the  defendant 
called  the  plaintiff,  HARRY  JAFFE  and  asked  for  an 
estimate  covering  renovation  of  the  K  Street  building  and 
wmrk  required  for  its  conversion  into  an  office  building. 
Defendant  went  through  the  building  with  HARRY 
JAFFE  orally  pointing  out  the  wmrk  he  desired  accom¬ 
plished.  HARRY  JAFFE  went  through  the  building  sev¬ 
eral  times  either  with  the  defendant  or  with  other  per¬ 
sons  whom  plaintiffs  intended  to  use  as  sub-contractors 
for  the  carpentry  and  plumbing  w*ork  to  be  accomplished 
(Tr.  22-24,  169,  215,  339).  Thereafter,  plaintiffs  mailed 
to  defendant  and  defendant  received  plaintiffs’  estimate 
dated  December  6,  1945  (PI.  Ex.  1)  covering  the  renova¬ 
tion  and  conversion  wrork  requested  by  defendant  (Tr. 
19,  24,  347).  This  5  page  estimate,  which,  if  accepted, 
would  have  effected  a  fixed  price  agreement  as  per  its 
terms  (Tr.  24-25,  318),  itemized  the  wmrk  to  be  accom¬ 
plished  and  provided  that  painting  and  decorating  work 
would  be  done  for  the  total  sum  of  $4,388.00  and  all 
other  work  for  the  total  sum  of  $1,239. 

B.  Tw’o  completely  conflicting  versions  have  been  of¬ 
fered  in  evidence  as  to  the  terms  upon  which  plaintiffs 
commenced  work  at  K  Street.  HARRY  JAFFE  testified 
that  shortly  after  the  December  6th  estimate  was  sub¬ 
mitted,  the  defendant  told  him  to  go  ahead  on  that  basis 
(Tr.  26-27,  129)  and  that  they  never  discussed  or  agreed 
upon  any  cost  plus  terms  or  any  other  arrangement  (Tr. 
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27,  92,  130-131).  The  defenclant  testified  that  upon  his 
request  HARRY  JAFFE  agreed  to  work  on  the  basis  of 
reimbursement  for  time  and  material  plus  20%  for  over¬ 
head  and  5%  for  profit  (Tr.  359).1  The  evidence  and 
inferences  to  be  drawn  therefrom  support  plaintiff  s’  ver¬ 
sion  that  defendant  authorized  plaintiffs  to  proceed  on 
the  basis  set  out  in  the  estimate  of  December  6,  1945.2 


1  One  of  the  alleged  experts  called  by  defendant  testified  that  de¬ 
fendant  told  him  the  original  estimate  was  on  the  basis  of  cost  plus 
20%  and  10%  (Tr.  616),  whereas  it  is  clear  from  the  evidence  that 
the  original  estimate  (PI.  Ex.  1)  was  on  a  fixed  price  and  not  a 
cost  plus  basis. 

2  This  conclusion  is  supported  by  the  following :  First,  and  fore¬ 
most,  plaintiffs’  written  estimate  of  December  6,  1945  stands  un¬ 
varied  and  uncontradicted  in  writing.  The  fact  that  it  was  not  re¬ 
quired  to  be  accepted  in  writing  is  not  significant  since  such  does 
not  appear  to  have  been  plaintiffs’  custom  (Tr.  59).  Moreover, 
plaintiffs  have  never  entered  into  private  contracts  on  a  cost  plus 
basis  (Tr.  143)  and  their  record-keeping  methods  do  not  lend  to 
such  arrangements  (Tr.  100-101,  133,  155-156,  257-258,  677-678). 
The  defendant’s  denial  of  the  fixed  price  arrangement  and  his  as¬ 
sertion  of  the  existence  of  a  cost  plus  agreement  have  little  if  any, 
probative  force  because:  (1)  they  are  without  any  evidentiary 
corroboration  and  are  completely  self-serving;  (2)  defendant  is  a 
lawyer  and  presumably  would  have  reduced  any  such  alternative 
agreement  involving  substantial  sums  to  writing  or,  at  least,  in 
writing  cancelled  out  the  terms  of  the  estimate  of  December  6,  1945 ; 
(3)  the  estimate  of  December  6,  1945  was  the  lowest  received  by 
the  defendant  for  comparable  work  (See  Defs.  Exs.  4,  5,  6,  7  and  8; 
see  also  Tr.  475-478) ;  (4)  all  other  estimates  secured  by  defendant 
were  on  a  fixed  price  basis  (See  Defs.  Exs.  4,  5,  6,  7  and  8)  even 
though  defendant — without  apparent  foundation — told  HARRY 
JAFFE  he  had  received  an  offer  to  do  the  job  on  a  cost  plus  basis 
(Tr.  359) ;  (5)  contrary  to  defendant's  testimony  as  to  the  reason 
for  plaintiffs’  alleged  willingness  to  work  on  a  cost  plus  basis  con¬ 
templating  only  a  5%  profit  (Tr.  340-341),  the  testimony  of  inde¬ 
pendent  experts  shows  that  painters  and  decorators  were  fully  and 
undoubtedly  profitably  occupied  at  the  time  the  work  in  question  was 
performed  (Tr.  295)  so  that  a  cost  plus  contract  contemplating  only 
a  5%  profit  would  not  have  been  inviting  to  the  contractor;  and 
(6)  defendant’s  testimony  in  many  respects  was  less  than  frank, 
doubtful  and  contradicted  by  himself  and  his  own  witnesses.  See 
e.g.  last  paragraph  Requested  Finding  6A  infra. 
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V. 

A.  It  is  agreed  that  about  the  middle  or  the  latter 
part  of  December,  1945, 3  at  defendant's  request,  plaintiffs 
commenced  the  renovating  job  at  K  Street  which  was 
completed  sometime  in  January  except  for  minor  touch¬ 
ing  up  (Tr.  110).  The  painting  was  accomplished  by 
plaintiffs’  own  workmen  and  the  other  work,  consisting 
of  carpentry,  plumbing,  floor  work,  and  other  miscel¬ 
laneous  items,  as  more  fully  reflected  in  Plaintiffs’  Ex¬ 
hibit  2,  was  performed  by  various  sub-contractors  hired 
by  plaintiffs  (Tr.  44-45). 4 

B.  All  work  done  at  K  Street  was  performed  at  de¬ 
fendant’s  request  (Tr.  32,  172-173) ;  all  of  the  sub-con¬ 
tracted  items,  i.e.,  all  work  other  than  painting,  were  ac¬ 
complished  as  listed  in  Plaintiffs’  Exhibit  2  (Tr.  33-34, 
173,  216-217) ;  and  all  of  the  sub-contractors’  bills  were 
promptly  paid  in  full  by  plaintiffs  (Tr.  139,  179,  217; 
Def.  Ex.  3).  No  question  is  raised  by  defendant  as  to 
the  quality  of  the  work  done  whether  the  painting  or  sub¬ 
contracted  items  (Tr.  16-18).  The  gist  of  the  dispute 
revolved  around  the  prices  charged  by  plaintiffs  to  de¬ 
fendant  for  the  work  actually  accomplished. 

C.  After  completing  the  K  Street  job,  plaintiffs  ren¬ 
dered  defendant  a  bill  dated  February  28,  1946  in  the 
total  sum  of  $7886.63  (PI.  Ex.  No.  2;  Tr.  20).  Of  this 
sum  $4388  was  for  “Interior  scraping  and  painting,  etc., 
as  per  estimate”  (referring  to  the  estimate  of  December 
6,  1945),  and  the  balance  ($3498.63)  was  for  various  sub¬ 
contracted  items  which  were  itemized  both  as  to  work 
performed  and  price.  No  part  of  this  bill  was  ever  paid 
by  defendant  (Tr.  39). 

5  Defendant  asserts  that  work  was  not  actually  commenced  until 
Monday,  December  17,  1945  (Tr.  359,  467-468).  But  the  plaintiffs’ 
time  sheets  (Def.  Ex.  21)  show  that  work  commenced  earlier. 

*  The  only  exception  was  the  electrical  work  which  was  contracted 
out  directly  by  defendant  (Tr.  343). 
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VL 

A.  With  respect  to  the  painting  accomplished,  HARRY 
JAFFE  testified  that  while  some  changes  were  made  as 
work  progressed,  nevertheless  the  overall  job  was  essen¬ 
tially  the  same  as  that  prescribed  in  the  estimate  because 
there  was  no  change  in  the  total  space  and  number  of 
rooms  to  be  painted.  (Tr.  86-87,  102;  cf.  Tr.  282),  and 
that,  if  anything,  the  job  actually  accomplished  included 
far  more  painting  than  that  required  by  the  estimate  (Tr. 
38-39).  On  the  other  hand,  defendant  testified  that  con¬ 
siderably  less  painting  was  done  than  was  called  for  by 
the  estimate,  referring  particularly  to  such  items  as  the 
failure  to  paint  other  than  the  faces  of  certain  indoor 
window  blinds,  the  application  of  fewer  coats  of  paint 
and  the  omission  of  various  items  such  as  certain  ceil¬ 
ings,  walls  and  woodwork  (Tr.  363-374). 

In  view  of  the  size  and  character  of  the  job  accom¬ 
plished  and  the  condition  of  the  premises  some  devia¬ 
tions  from  the  estimate  were  inevitable  and  to  be  toler¬ 
ated  within  the  contract  arrived  at  between  the  parties. 
Moreover,  defendant’s  testimony  as  to  the  alleged  de¬ 
viations  is  largely  uncorroborated  and  in  many  respects 
undeniably  impeached.  For  example,  the  complaint  as  to 
the  window  blinds,  which  were  urged  as  a  substantial 
deviation  (see,  e.g.,  Tr.  712-713,  761-787)  appears  ground¬ 
less  because  on  the  last  page  of  the  estimate  it  was  spe¬ 
cifically  stated  that  “It  is  understood  the  shutters  on 
front  of  building  will  be  nailed  back”  (PI.  Ex.  1;  see 
also  Tr.  68-69).  Quite  obviously  under  such  circumstances 
the  shutters  were  not  to  be  painted  except  on  their  face 
as  was  actually  done.  Whether  or  not  the  other  omis¬ 
sions  testified  to  by  the  defendant  occurred  is  difficult  to 
ascertain.  It  is  conceded  that  contrary  to  the  estimate 
certain  damask  coverings  were  not  removed  from  some 
of  the  staircases  and  paint  applied  in  place  thereof,  but 
at  defendant’s  request  a  time  consuming  and  difficult 
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cleaning  job  was  performed  on  the  damask  as  a  substi¬ 
tute  (Tr.  66-68). 5 

The  rest  of  the  alleged  omission  principally  relate  to 
the  amount  of  paint  applied  in  various  parts  of  the  build¬ 
ing.  Plaintiffs  say  they  substantially  followed  the  esti¬ 
mate.  Defendant  says  they  applied  far  less  paint.  How¬ 
ever,  the  defendant  was  in  effect  impeached  by  his  own 
witnesses  if  not  by  himself.0  After  the  defendant  had 
testified  seriatim  from  the  estimate  as  to  the  differences 
between  the  work  performed  and  that  called  for  by  the 
estimate,  a  similar  analysis  was  made  by  two  different 
witnesses  called  as  experts  by  the  defense  who  based 
their  testimony  on  what  the  defendant  had  told  them  was 
actually  accomplished  in  each  room.  Comparison  of  the 
defendant’s  testimony  (Tr.  366-374)  with  that  of  his  own 
witnesses  (Tr.  623-626,  753-790)  reflects  substantial  irre¬ 
concilable  differences  which  vitiates  the  probative  force,  if 
any,  of  defendant’s  entire  testimony  in  this  cause. 

On  the  entire  record,  it  must  be  concluded  that  work 
actually  accomplished  at  K  Street  was  of  a  total  amount 
and  nature  that  it  substantially  conformed  with  the  re¬ 
quirements  of  the  estimate  of  December  6,  1945. 

B.  Since  the  painting  was  accomplished  substantially 
in  conformance  with  the  estimate  of  December  6,  1945 
upon  which  basis  defendant  authorized  plaintiffs  to  pro¬ 
ceed,  plaintiffs  are  entitled  to  be  paid  $4,388  for  the 


5  Plaintiffs  were  also  put  to  additional  work  not  required  by  the 
original  estimate  such  as  repainting  surfaces  damaged  by  electrical 
installations  made  by  contractors  for  whom  they  were  not  respon¬ 
sible  (Tr.  239-240,  463-464,  788;  see  also  fn.  4  supra.) 

*  Defendant  in  his  direct  testimony  was  very  certain  as  to  the 
omissions  in  painting,  number  of  coats  applied  and  other  alleged 
deficiencies  but  upon  cross  examination  he  was  evasive  and  con¬ 
siderably  less  certain  and  clear  on  these  matters  (see,  e.g.,  Tr.  433- 
443,  460,  475-478,  501-502). 


painting -done  at  K  Street,  as  per  the  terms  of  that  esti¬ 
mate. 

Even  if  the  evidence  is  to  be  viewed  as  reflecting  no 
agreement  between  the  parties,  plaintiffs  would,  of  course, 
still  be  entitled  to  the  reasonable  value  of  the  work  per¬ 
formed  at  defendant’s  request.  On  this  the  evidence  clearly 
support  the  fairness  of  the  charge  made  by  plaintiffs  in 
their  bill  dated  February  28,  1946.  Two  independent  and 
obviously  well  qualified  painting  and  decorating  contrac¬ 
tors  who  have  been  competitors  of  plaintiffs  in  this  area 
for  many  years,  made  thorough  and  independent  room 
by  room  appraisals  of  the  painting  accomplished  at  K 
Street  after  the  job  was  completed  (Tr.  272-273,  275-280). 
They  testified  that  in  their  opinions  the  reasonable  value 
of  the  painting  work  (not  including  floors)  as  of  the 
time  it  was  done  was  $6,723.50  (Tr.  283,  PI.  Ex.  8)  and 
$6,814  (Tr.  299,  PI.  Ex.  7).  These  appraisals  were  made 
without  any  suggestions  from  plaintiffs  (Tr.  285-286, 
299). 

Against  these  appraisals,  defendant  adduced  the  testi¬ 
mony  of  only  one  expert  whose  appraisal  was  made  sev¬ 
eral  years  after  the  job  was  completed  (and  shortly  be¬ 
fore  the  trial)  and  who  had  been  advised  by  defendant 
of  plaintiffs’  price  before  making  this  appraisal  (Tr.  793). 
His  calculations,  which  could  not  be  adequately  explained 
by  him  (Tr.  800-809)  were  that  the  painting  job  called 
for  by  the  estimate  was  worth  $5,025  plus  $230  for 
extras  (Tr.  745,  799)  and  that  the  omissions  which  the 
defendant  recited  to  him  would  cost  $1523  or  $1800  to 
remedy  (Tr.  790-791).  This  would  leave  as  this  expert’s 
adjusted  valuation  $3455  or  $3732  for  the  job  actually 
performed.  In  arriving  at  the  value  of  the  omissions 
however,  this  witness  included  $122  for  painting  blinds 
(Tr.  761-762,  763,  766,  774,  775,  778-779,  781,  787)  which, 
as  shown  earlier  was  not  called  for  by  the  estimate. 
Accordingly,  his  net  valuation  would  have  to  be  adjusted 
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upward  to  at  least  $3577  or  $3854  to  eliminate  the  item 
for  painting  of  blinds.  Finally,  it  should  be  observed  that 
this  expert’s  testimony  is  essentially  of  little  probative 
value  in  that  the  question  to  which  his  testimony  should 
have  directed  was  as  to  the  reasonable  value,  as  of  that 
time,  of  the  job  actually  accomplished  rather  than  to  cal¬ 
culations  predicated  upon  a  proposed  job  less  certain  al¬ 
leged  omissions. 

Assuming  all  the  valuations  are  entitled  to  equal  proba¬ 
tive  weight,  the  evidence  shows  net  valuations  of  all  the 
experts  on  the  painting  work  of  $6723.50,  $6814  and  $3577 
or  $3854,  from  which  it  can  fairly  be  concluded  that  the 
bill  submitted  by  plain  tiffs  in  the  sum  of  $4388  was  a  fair 
and  reasonable  price  for  the  painting  actually  accom¬ 
plished. 

vn. 

A.  All  of  the  items  other  than  painting  listed  on  the 
bill  dated  February  28,  1946,  were  accomplished  at  de¬ 
fendant’s  request,  as  there  itemized  (Tr.  32-34,  84,  172- 
174,. 216-217).  These  items  varied  substantially  from  the 
original  estimate  (Tr.  31,  32,  74-78,  215,  360) — as  com¬ 
parison  of  Plaintiffs’  Exhibits  1  and  2  makes  self-evi¬ 
dent — and  there  wTas  no  financial  agreement  with  respect 
to  these  changes  (Tr.  84-85).  More  work  was  actually 
performed  than  was  called  for  by  the  original  estimate 
(Tr.  216).  In  these  circumstances,  the  only  question  pre¬ 
sented  as  to  these  items  is  what  was  a  fair  and  reason¬ 
able  charge  for  them  as  of  the  time  they  were  accom¬ 
plished. 

Defendant  urges  that  the  mark-up  upon  the  sub-contrac¬ 
tor’s  bills  was  high.7  But  it  should  be  noted  from  an 

7  Defendant  testified  that  he  understood  the  plaintiffs  did  all  their 
own  work,  and  that  he  did  not  discover  that  the  items  other  than 
painting  were  subcontracted  until  after  work  commenced.  (Tr.  343, 
361)  However,  there  was  no  evidence  of  any  agreement  against 
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analysis  of  these  items  both  with  respect  to  the  sub-con¬ 
tractors’  prices  and  plaintiffs’  prices  to  defendant  (Cf. 
PL  Ex.  2  and  Def.  Ex.  3)  that  the  overall  average  mark¬ 
up  made  by  plaintiffs  on  sub-contractor’s  bills  was  only 
19% ;  plaintiffs  paid  a  total  of  $2775.77  to  sub-contrac¬ 
tors  and  in  turn  charged  $3431.13  to  defendant  for  this 
work.  Defendant’s  own  expert  witness  testified  that  he 
added  a  10%  charge  on  sub-contractors’  bills  (Tr.  738). 
Accordingly,  even  if  it  were  to  be  assumed  that  plaintiffs 
added  9%  too  much  on  their  sub-contractors’  bills  this 
would  only  amount  to  a  $310.41  reduction  on  the  prices 
charged  defendant  which  would  be  more  than  offset  by 
the  additional  items  of  work  performed  for  which  de¬ 
fendant  was  not  billed  at  all  (see  sub-paragraph  B, 
infra). 

In  any  event,  the  ultimate  question  is  as  to  the  reason¬ 
able  value  of  these  items  to  the  defendant  consumer  and 
what  they  may  have  cost  the  producer  is  totally  irre¬ 
levant.  The  only  testimony  as  to  the  reasonable  value 
of  these  subcontracted  items  is  that  adduced  by  plain¬ 
tiffs,  most  of  it  that  of  independent  experts,  and  that 
testimony  fully  supports  the  fairness  and  reasonableness 
of  the  prices  charged  (Tr.  173-174,  218,  321-329).  Ac¬ 
cordingly,  it  must  be  found  that  the  prices  charged  in  the 
bill  dated  February  28,  1946,  totalling  $3431.13,  for  the 
work  other  than  painting  were  fair  and  reasonable. 

B.  It  appears  that  plaintiffs  actually  undercharged 
defendant  for  some  of  the  non-painting  items  (Tr.  36-38). 

subcontracting  and  in  view  of  defendant’s  admitted  general  fa¬ 
miliarity  with  real  estate  business  and  plaintiffs’  business,  it  can 
be  assumed  he  should  have  realized  some  parts  of  the  work  would 
be  subcontracted.  Nor  is  there  any  evidence  that  he  protested 
when  he  learned  of  the  subcontracting  or  made  any  special  arrange¬ 
ments  at  that  time.  In  any  event,  in  the  absence  of  any  contract 
covering  these  items  as  accomplished,  since  the  only  question  is  as 
to  the  fair  and  reasonable  price  to  the  consumer  the  issue  as  to 
subcontracting  is  of  no  importance. 
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For  example  they  installed  certain  plumbing  equipment 
(4  toilet  bowls)  for  which  no  charge  to  defendant  was 
made  (Tr.  37-38,  175-177). 8  Additionally,  they  charged 
for  the  sanding  and  finishing  of  floors  at  the  rate  of  11^ 
per  square  foot  for  8426  square  feet  (Tr.  689)“  whereas 
several  expert  witnesses,  including  those  called  by  de¬ 
fendant  testified  that  as  of  1945  or  early  1946,  a  fair 
price  per  foot  for  such  work  wTas  anywhere  from  12  to  18^ 
(Tr.  283-284,  300,  726). 

vm. 

A.  Early  in  1946  the  defendant  purchased  a  home  at 
1637  Underwood  Street,  N.  W.,  Washington,  D.  C.,  and 
at  that  time  called  the  plaintiff  HAKRY  JAFFE  and 
told  him  he  would  like  him  to  do  the  painting  and  deco¬ 
rating  in  the  house  and  requested  that  JAFFE  give  him 
an  estimate  for  the  job  (Tr.  381).  The  house  is  a  sub¬ 
stantial  three-story  and  basement  residence  and  the  paint¬ 
ing  and  decorating  job  that  defendant  requested  of  plain¬ 
tiffs  required  complete  redoing  of  the  premises  (See  e.g., 
Def.  Ex.  12). 

B.  As  with  the  K  Street  job,  the  parties  disagree  as 
to  the  precise  terms  upon  which  the  work  was  under¬ 
taken  by  the  plaintiffs.  Plaintiffs  say  that  the  work  was 
undertaken  on  a  fixed  price  agreement,  pursuant  to  an 


8  The  plumbing  sub-contractor  should  have  charged  plaintiffs,  the 
prime  contractors,  an  additional  $300  for  work  accomplished  but 
not  billed  for  (Tr.  175-177,  184-186)  on  which  plaintiffs  would  have 
been  entitled  to  add  an  appropriate  charge  for  their  services  as 
general  contractor.  The  plumbing  sub-contractor  actually  lost 
money  on  this  job  (Tr.  180-182). 

9  Defendant  denies  ever  having  talked  about  the  prices  for  floor 
work  with  Harry  Jaffe  (Tr.  375-376,  703-704).  But  Harry  Jaffe’s 
testimony  that  he  gave  an  ll£  per  foot  estimate  to  defendant  prior 
to  the  time  that  item  was  accomplished  (Tr.  138)  was  corroborated 
by  a  memorandum  prepared  by  Jaffe  at  the  time  (PI.  Ex.  10,  Tr. 
692,  694,  699-700). 
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estimate  dated  March  4,  1946  (Def.  Ex.  12)  which  was 
mailed  to  defendant  and  accepted  by  him.  The  defendant 
denies  having  received  this  estimate  nntil  a  substantial 
period  after  it  was  dated  and  after  work  had  been  com¬ 
menced  on  the  house  and  insists  that  he  had  an  oral 
agreement  with  HARRY  JAFFE  whereby  the  work  on 
the  house  was  to  be  done  on  the  basis  of  cost  plus  20% 
for  overhead  plus  10%  for  profit  (Tr.  397,  383-384).  For 
essentially  the  same  reasons  as  were  discussed  in  Re¬ 
quested  Finding  4B,  supra,  with  respect  to  the  agreement 
for  the  work  to  be  done  on  the  K  Street  job,  it  would 
appear  that  plaintiffs  and  not  defendants  version  of  the 
events  should  be  accepted.10  However,  for  reasons  that 
hereinafter  appear,  it  is  unnecessary  to  rely  on  an  ac¬ 
ceptance  or  rejection  of  either  version  of  the  agreement 
as  to  the  painting  and  decorating  on  the  Underwood 
Street  house. 

IX. 

A.  The  plaintiffs  commenced  work  on  the  Underwood' 
Street  house  early  in  March,  1946  (Tr.  397).  Thereafter 
on  March  15,  1946,  before  work  was  completed,  defend¬ 
ant  and  his  family  moved  into  the  residence  (Tr.  443- 
444).  Plaintiffs  ceased  work  at  the  premises  on  March 
18,  1946  (Tr.  444). 

B.  Defendant  complains  both  as  to  the  quality  and 
quantity  of  the  work  done  at  his  Underwood  Street  home. 
For  example,  he,  his  family  and  members  of  his  house¬ 
hold  testified  as  to  how  the  undercoating  showed  through 
on  the  walls  of  some  of  the  rooms  of  the  house,  as  to 
paint  drippings  on  the  edges  of  arches  and  on  moldings, 
on  the  poor  quality  of  the  work  done  on  the  woodwork 
of  the  house  and  the  failure  to  give  two  coats  as  required, 


10  Defendant  admits  that  nothing  was  done  in  writing  to  reflect 
any  agreement  for  the  house  other  than  that  covered  by  the  written 
estimate  dated  March  4,  1946  (Tr.  468-469). 
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and  on  the  complete  failure  to  do  any  work  on  the  base¬ 
ment  of  the  house  as  called  for  in  the  agreement  of  the 
parties  (Tr.  405-407,  410-411,  418,  520-521,  534-540,  542- 
547,  647-651,  653).  The  testimony  in  this  regard  is  not 
convincing.  Moreover,  it  was  effectively  rebutted  by  the 
testimony  of  other  independent  experts  who  examined  the 
house  immediately  after  the  plaintiffs  had  done  their 
work,  one  of  whom  examined  the  house  at  defendant’s 
own  request  (Tr.  730-732).  Both  of  these  witnesses  testi¬ 
fied  that  the  painting  and  decorating  at  the  Underwood 
Street  house  was  a  good  -workmanlike  job  and  denied  see¬ 
ing  upon  their  inspection  any  of  the  deficiencies  com¬ 
plained  of  by  the  defendant  and  his  household  (Tr.  269- 
272,  313-316,  732-736). 

X. 

A.  It  is  abundantly  clear  both  from  cross-examination 
of  the  defendant  and  his  wife  that  as  of  the  morning  of 
March  18th,  1946,  they  were  fully  aware  of  all  of  the  vari¬ 
ous  alleged  deficiencies  in  the  house  of  which  they  still 
complain  (Tr.  445-449,  655).  It  is  clear  that  as  of  that 
time  they  -were  aware  that  the  deficiencies,  if  any,  would 
have  required  a  substantial  amount  of  time  and  effort 
to  correct  and  could  not  have  been  corrected  by  the  after¬ 
noon  of  the  18th  (Tr.  654,  658-663).  It  also  appears  from 
that  testimony  that  as  of  the  morning  of  March  18,  1946, 
the  defendant  was  in  serious  dispute  with  plaintiffs  both 
as  to  work  accomplished  and  prices  on  the  Underwood 
Street  job  as  well  as  the  K  Street  job  (Tr.  401-403). 
Nevertheless,  when  the  plaintiff,  HENRY  JAFFE,  called 
upon  defendant’s  office  in  the  middle  or  the  afternoon  of 
March  18,  1946,  the  defendant  paid  him  the  sum  of  $1500 
“as  per  estimate”  (Legend  written  on  check  by  defend¬ 
ant)  on  the  Underwood  Street  job  (Tr.  403,  Def.  Ex.  14). 
Admittedly  that  payment  was  made  by  the  defendant  in 
“full  settlement”  for  the  work  done  by  plaintiffs  (Tr. 
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450).  Defendant  claims  that  he  paid  this  money  in  settle¬ 
ment  only  after  he  was  assured  by  HENRY  JAFFE  that 
all  the  work  had  been  completed  on  the  Underwood  Street 
house,  and  that  he  would  not  have  made  the  payment  had 
he  known  that  there  was  still  all  of  the  work  to  be  done 
or  corrected  as  reflected  in  his  complaints.  However, 
since  it  is  clear  from  the  defendant’s  own  testimony  that 
as  of  March  18,  1946,  the  parties  were  in  serious  dispute 
as  to  quality,  quantity  and  prices  on  both  Underwood 
Street  and  K  Street,  and  since  it  further  appears  that 
the  defendant  then  knew  that  on  the  basis  of  his  com¬ 
plaints  there  was  still  a  substantial  amount  of  work  to  be 
accomplished  which  could  not  possibly  have  been  accom¬ 
plished  by  the  middle  of  the  afternoon  of  that  same  day, 
the  payment  on  March  18,  1946,  constituted  a  full  and 
final  settlement  on  the  Underwood  Street  job  as  it  then 
stood. 

B.  Accordingly,  there  is  no  foundation  for  defendant’s 
counterclaim  based  upon  the  work  performed  or  not  per¬ 
formed  at  Underwood  Street  nor  any  reason  to  inquire 
into  the  reasonable  value  of  the  work  accomplished  there, 
because  in  full  recognition  of  the  disputes  and  problems 
between  them,  this  job  and  payment  therefore,  was  com¬ 
pletely  settled  by  and  between  the  parties  as  of  March 
18, 1946. 

XL 

The  defendant  has  also  contended,  both  as  a  basis  for 
a  counterclaim  for  the  work  done  at  Underwood  Street 
and  as  a  defense  to  the  plaintiffs  ’  claim  for  the  work 
done  at  K  Street,  that  the  plaintiffs  violated  the  Emer¬ 
gency  Price  Control  Act  on  these  two  jobs  (See  Answer 
and  Pre-trial  Order).  These  claims  were  conclusively 
refuted  by  the  testimony  of  a  former  official  of  the  local 
office  of  the  Price  Administrator  who,  after  a  complaint 
had  been  received  on  these  jobs,  was  in  charge  of  an  in- 
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vestigation  into  the  activities,  books,  records  and  accounts 
of  plaintiffs  to  determine  whether  they  had  violated  the 
0.  P.  A.  statute  or  regulations  in  the  performance  of 
the  work  for  the  defendant.  This  witness  testified  that 
after  a  full  investigation  in  which  the  plaintiffs  cooper¬ 
ated,  it  was  found  that  there  was  no  basis  for  concluding 
that  a  violation  had  occurred  (Tr.  188-195;  see  also  Tr. 
164-167). 

In  any  event,  defendant’s  claim  as  to  0.  P.  A.  viola¬ 
tions  is  unsupported  by  any  evidence  in  the  record  what¬ 
soever.  There  is  no  evidence  whatsoever  that  contrary 
to  law  in  making  estimates  on  the  K  and  Underwood 
Streets  jobs,  the  plaintiffs  used  any  other  method  or  any 
other  rates  or  prices  than  they  utilized  in  the  so-called 
base  period  upon  which  the  pertinent  price  regulations 
was  based  (See  Tr.  141-143).  Nor  is  there  any  evidence 
that  in  billing  defendant  for  either  of  these  jobs,  plain¬ 
tiffs  calculated  or  fixed  prices  for  the  items  of  work  ac¬ 
complished  in  any  manner  or  in  any  wise  different  from 
their  practice  and  prices  during  the  so-called  base  period. 
Defendant  has  utterly  failed  to  support  the  0.  P.  A.  viola¬ 
tion  claim.11 

xn. 

Defendant  owes  plaintiff  the  sum  of  $7886.63  for  the 
painting  and  other  work  accomplished  at  the  K  Street 
premises,  which  is  the  fair  and  reasonable  value  of  the 
work  performed  by  plaintiffs  on  that  job.  Defendant  is 
not  entitled  to  any  diminishment,  offset  or  counterclaim 


11  As  appears  from  the  pre-trial  order,  one  of  the  facets  of  the 
O.P.A.  violation  charge  is  that  plaintiffs  failed  to  post  notices  at 
their  place  of  business  with  respect  to  their  ceiling  prices.  The 
speciousness  of  this  claim  is  evident  in  the  defendant's  admission 
that  he  was  never  at  plaintiffs'  place  of  business  from  the  time  they 
began  negotiating  and  until  long  after  work  on  both  the  K  and 
Underwood  Street  jobs  was  completed  and  billed  for  (Tr.  487). 


either  'for  tbe  'K' Street  job*  or  bn  abcoimt  of  payinents 
already  made  for  the  Underwood  Street  job. 

In  addition,  plaintiffs  are  entitled  to  the  normal  rate  of 
interest  from  February  28,  1946,  the  date  oh  which  their 
bill  for  that  job  was  rendered,,  for  the  money  due  and. 
owing  them  for  the  work  performed  at  the  K  Street  job.  : 

Respectfully  submitted, 


NEWMYER  &  BRESS 
By  Sheldon  E.  Beensteut 
Attorneys  for  Plaintiff 
Rust  Building 
1001  Fifteenth  St,  N.  W. 
Washington,  D.  C. 
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MEMORANDUM  ON  DEFENDANT’S  MOTION  TO 
QUASH  ATTACHMENT 

Morris,  J.  Judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  was  entered  in  this  case  on  October 
17,  1950.  Motion  to  set  aside  the  verdict  and  judgment, 
and  to  grant  a  new  trial,  and  motion  to  stay  execution 
was  filed  by  the  defendant  October  27,  1950.  Before  this 
motion  was  heard  and  acted  upon  by  the  Court,  attach¬ 
ment  issued  at  the  instance  of  the  plaintiff  on  November 
2,  1950,  and  funds  of  the  defendant  in  the  Riggs  National 
Bank  were  attached  thereunder.  On  November  7,  1950, 
the  Court  entered  an  order  staying  execution  and  all  pro¬ 
ceedings  to  enforce  the  judgment  until  disposition  of  the 
motion  for  new  trial,  upon  condition  that  the  defendant 
file  bond,  with  approved  surety,  in  the  amount  of  $11,500. 
The  bond  being  filed,  an  order  was  entered  on  November 
10,  1950,  releasing  the  attachment  of  the  defendant’s 
funds  in  the  Riggs  National  Bank  without  prejudice  to 
any  rights  of  the  defendant  for  the  alleged  wrongful  at¬ 
tachment  thereof. 

The  present  motion  to  quash  the  attachment  is  pri¬ 
marily  based  on  the  proposition  that  no  attachment  could 
lawfully  issue  pending  the  disposition  of  the  motion  for 
new  trial  and  motion  for  stay  of  execution.  With  this 
contention,  I  cannot  agree.  Rule  62(a)  of  the  Federal 
Rules  of  Civil  Procedure  explicitly  provides  for  an  auto¬ 
matic  stay  after  entry  of  judgment  for  a  period  of  ten 
days.  Any  further  stay  is  accomplished  only  by  an  order 
of  the  Court,  in  the  exercise  of  its  discretion,  and  upon 
such  conditions  for  the  security  of  the  adverse  party  as 
are  proper.  Rule  62(b).  The  mere  filing  of  a  motion  for 
a  stay  and  the  pendency  of  such  motion  do  not  operate 
as  a  stay.  The  order  of  the  Court,  entered  November 
7th,  accomplished  such  stay  upon  such  conditions,  and 
the  order  of  November  10th,  releasing  the  attachment, 
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the  required  bond  having-  been  filed,  gave  to  the  de¬ 
fendant  the  relief  to  which  he  was  then  entitled-  There 
is  no  occasion  for,  or  justification  in,  quashing  the  attach¬ 
ment  on  the  ground  that  it  could  not  lawfully  issue.  Mo¬ 
tion  denied. 

/s /  Mobbis 
Judge 


January  24, 1951. 
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Max  Tendler,  Appellant, 


Henry  A.  Jaite,  Harry  R.  Jafpe,  Morris  Jaffe,  Co-Part¬ 
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Harold  Levexthal 
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John  H.  Burnett 
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In  The 


Htnfrd  States  GJourt  of 


X  X 


Fob  the  Distbict  of  Columbia  Cibcuit 


No.  10,981 


Max  Tendleb,  Appellant, 


v. 

Henby  A.  Jaffe,  Habby  R.  Jaffe,  Mobbis  Jaffe,  Co-Part- 
ners  Trading  as  New  York  Decorating 
Company,  Appellees . 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


PETITION  FOR  REHEARING 


I.  This  petition  for  rehearing  is  filed  because,  in  our 
view,  the  opinion  of  the  Court,  like  the  rulings  below, 
fails  to  give  proper  weight  to  the  doctrine  applicable 
where  the  evidence  on  an  issue  is  peculiarly  within  the 
knowledge  or  control  of  one  of  the  parties.  In  the  in¬ 
terest  of  sound  administration  of  justice,  the  applicable 


legal  principles  dictate  that  such  party  assume  all  or  a 
substantial  part  of  the  burden  of  proof.  It  is  in  the 
public  interest  that  this  Court  fully  consider  the  sound 
scope  of  this  doctrine,  particularly  as  applied  to  maxi¬ 
mum  price  regulations  of  an  individual  or  formula  type. 
The  OPS,  like  the  OP  A,  has  found  such  regulations  to 
be  a  necessary  instrument  of  regulation.  But  unless  the 
sellers  can  be  called  upon  to  show  what  their  ceiling  prices 
are,  the  judicial  aspects  of  the  administration  and  en¬ 
forcement  of  the  price  control  laws  are  to  a  considerable 
extent  frustrated  and  made  futile. 

The  rulings  below  reflect  impatience  with  or  hostility 
to  the  defense  of  illegality.  Appellant  did  not  interpose 
that  defense  lightly,  but  rather  in  the  conviction  that  in 
his  efforts  to  re-establish  his  practice  after  his  military 
service,  he  was  the  victim  of  a  firm  which  had  proceeded 
with  scant  regard  for  the  OPA  regulations  in  the  climate 
of  prosperity  and  large  volume  which  existed  here  in  the 
vrar  years  and  in  the  readjustment  period  1945-1946. 

Unless  this  Court  is  ready  to  grant  untrammeled  license 
to  sellers  under  formula  regulations,  it  should  be  ready, 
in  the  large  public  interest,  to  reconsider  this  cause,  and 
to  give  appropriate  weight  to  the  applicable  doctrines  of 
law  and  justice  discussed  below. 

II.  This  Court,  in  its  opinion,  disposed  of  the  interest 
problem  on  the  ground  that  the  “question  of  interest  was 
submitted  to  the  jury  on  an  agreed  instruction.”  As 
indicated  below  there  was  no  agreed  instruction  and 
therefore  the  question,  'whether  the  submission  of  interest 
to  the  jury  was  proper,  should  be  considered  by  the 
Court. 

III.  The  other  questions  presented  by  appellant  are 
not  being  abandoned.  But  these  issues  seem  particularly 
to  merit  further  consideration  by  this  Court. 
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I.  THERE  WAS  ERROR  IN  DIRECTING  A  VERDICT 
AGAINST  APPELLANT’S  DEFENSE  BASED  ON 
OPA  REGULATIONS. 

A.  The  Normal  Burdens  of  Proof  and  Production  of 
Evidence  Are  Subject  to  Qualifications  as  to  Those 
Issues  Where  Another  Party  Has  Peculiar  Knowledge 
and  Control  of  the  Facts. 

The  action  of  the  trial  judge  in  directing  a  verdict 
against  the  OPA  defense  rests  upon  the  erroneous  view 
that  the  defendant-appellant  had  the  full  and  complete 
burden  of  proving  that  appellees  violated  the  OPA  regu¬ 
lations,  and  to  what  extent,  and  that  appellees  had  no 
burden  whatever. 

Appellees’  argument  has  been  strikingly  successful  thus 
far  because  it  has  the  delusive  comfort  of  simplicity.  It 
runs  essentially  as  follows  (Brief  p.  20  ff) :  Illegality  is 
an  affirmative  defense.  The  party  asserting  an  affirmative 
defense  carries  the  full  burden  of  proof  and  of  producing 
evidence.  The  other  party  has  no  burden  whatever.  Ap¬ 
pellant  cannot  argue  that  appellees  have  failed  to  meet 
a  burden.  And  since  appellant  has  not  proved  exactly 
what  appellees’  ceiling  was  for  the  jobs  in  question,  his 
defense  falls. 

But  it  is  only  generally  true  and  not  universally  true 
that  the  complete  burden  of  establishing  an  affirmative 
defense  rests  on  he  who  raises  it.  That  principle  yields 
in  the  interest  of  the  reality  of  the  administration  of  jus¬ 
tice  to  the  qualifications  of  another  doctrine,  that  a  party 
may  be  assigned  the  burden  on  an  issue  if  the  relevant 
facts  are  peculiarly  within  his  knowledge  and  control. 

The  general  principle,  as  stated  in  31  Corpus  Juris 
Secundum  §113,  provides  that  the  general  rules  of  burden 
of  proof  may  be  altered  so  that — 

“The  burden  of  evidence  may  be  imposed  on  the 
party  best  able  to  sustain  it,  so  that  the  party  hav- 
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ing  peculiar  knowledge  of  facts,  01  control  of  evi¬ 
dence,  relating  to  an  issue  may  have  the  burden  of 
evidence  as  to  it,  particularly  in  the  case  of  a  nega¬ 
tive  averment.” 

Likewise,  Greenleaf’s  treatise  on  Evidence  points  out 
that  in  a  wide  range  of  instances  an  averment  will  be 
taken  as  true  unless  disproved  by  the  other  party  where 
the  subject  matter  “lies  peculiarly  within  the  knowiedge 
of  the  other  partv”.  (Greenleaf  on  Evidence  (16  ed.) 
§79) 

In  the  leading  case  of  Selma,  Rome,  etc.  R.  R.  v.  United 
States,  139  U.  S.  560,  Justice  Harlan  expressly  ruled 
that  “••.idle  the  general  rule  is  that  the  burden  of  proof 
is  where  the  pleadings  place  it”  the  application  of  that 
general  rule  must  yield  to  the  particular  rule  placing  the 
burden  on  the  party  to  prove  “a  particular  fact  vilich 
lies  more  peculiarly  within  his  knowiedge,  or  of  which  he 
is  supposed  to  be  cognizant.”  (See  139  U.  S.  at  567,  568) 

In  Anglo-American  jurisprudence  the  party  with  the 
absolute  minimum  of  burden  is  the  man  on  trial  in  a 
criminal  case.  Yet  this  Court  and  the  Supreme  Court 
have  held,  in  the  overall  interests  of  fairness  to  the 
parties  and  reasonable  administration  of  justice,  that  even 
defendants  on  trial  for  their  liberties  must  carrv  the  bur- 
den  of  proving  their  denials  or  justifications  on  certain 
issues  where  the  facts  and  proof  lie  particularly  within 
their  cognizance.  See  e.g.  Rossi  v.  United  States,  289 
U.  S.  89,  91  (1933) ;  Williams  v.  United  States,  78  App. 
D.  C.  147,  138  F  (2d)  81,  82-83  (1943). 

B.  This  Doctrine  Applies  With  Full  Force  to  Require 
Sellers  to  Show  Their  Maximum  Prices  Under  OPA 
Individual  or  Formula  Type  Regulations. 

Appellees  contend  in  their  Brief  (page  23)  that  there 
is  no  reason,  for  purposes  of  the  Emergency  Price  Con¬ 
trol  Act  of  1942,  or  the  OPA’s  regulations  thereunder, 
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why  the  general  rule  casting  the  burden  on  the  party 
asserting  an  affirmative  defense  should  be  altered  in  any 
way,  shape  or  form.  And  appellees  stress  their  erroneous 
claim  that  none  of  the  cases  involving  OPA  litigation  have 
altered  that  burden.  The  cases  contradict  appellees 9 
claim.  See  Brown  v.  Mars,  135  F.  (2d)  843  (C.  C.  A.  8th, 
1943),  cert,  denied,  320  U.  S.  798  (1943).  But  before 
analyzing  the  cases,  let  us  consider  the  different  kinds 
of  questions  arising  under  OPA  regulations.  The  dif¬ 
ferent  kinds  of  OPA  maximum  price  regulations  are  dis¬ 
cussed  in  the  OPA  History.  See  Historical  Keports  on 
War  Administration:  OPA,  General  Publication  No.  8, 
“Problem  in  Price  Control:  “Pricing  Technics,,  (Govern¬ 
ment  Printing  Office  1947),  page  75: 

“Fundamentally,  there  are  two  methods  of  establish¬ 
ing  maximum  prices.  One  involves  the  promulgation 
of  a  dollars-and-cents  figure  which  constitutes  the 
limit  for  the  transaction  involved.  This  has  been 
described  as  a  universal  ceiling  because  it  applies  uni¬ 
formly  to  all  sellers  making  the  sale  covered.  The 
other  method  is  far  more  individualistic  and  involves 
the  issuance  of  a  rule  or  series  of  rules  by  which 
each  seller  determines  a  ceiling  applicable  only  to 
his  sales.  This  latter  category  itself  embraces  three 
distinct  price-fixing  techniques  .  .  .  the  freeze  and 
individual  pricing.  .  .  .  The  third  is  formula  pricing.” 

This  OPA  History  monograph  analyzes  in  some  detail 
the  purposes  and  proper  domain  of  these  several  tech¬ 
niques.  Without  going  into  the  technical  details  of  regu¬ 
latory  control  problems,  it  suffices  to  say  that  “dollars 
and  cents  ceilings”  were  considered  the  most  desirable 
kinds  of  regulations  from  the  viewpoint  of  the  regulatory 
authorities  and  were  used  as  widely  as  possible  in  the 
economy.  But  there  are  areas  where  the  regulation  could 
not  specify  any  flat  price  for  a  job  or  commodity,  as  in 
cases  of  new,  non-standardized  and  custom-built  commodi¬ 
ties  (p.  77),  or  in  the  whole  services  field  where  the  regu¬ 
lation  could  only  freeze  the  seller  of  the  service  to  his 
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own  pricing  method.  The  purpose  of  individual-type  ceil¬ 
ings  is,  of  course,  to  provide  necessary  flexibility  to  sell¬ 
ers  of  goods  and  services  and  to  prevent  them  from  being 
throttled  by  dollars-and-cents  ceilings  regulations  which 
would  not  fit  the  differing  problems  faced  in  business. 

The  same  regulatory  situation  has  emerged  at  the  pres¬ 
ent  time  under  the  OPS  (Office  of  Price  Stabilization),  as 
described  to  Congress  by  Mr.  Michael  V.  DiSalle,  former 
Director  of  Price  Stabilization,  on  May  15,  1951.  Mr. 
DiSalle  pointed  out  that  although  OPS  prefers  to  use 
exact  dollars-and-cents  ceilings,  it  has  also  found  it  neces¬ 
sary  to  use  formula  and  freeze  techniques.  See  Hear¬ 
ings,  Defense  Production  Act  Amendments  of  1951  before 
Senate  Banking  and  Currency  Committee,  82nd  Cong., 
1st  Sess.,  page  629. 

The  regulation  involved  in  the  present  case,  Revised 
Maximum  Price  Regulation  251  (RMPR  251)  “Construc¬ 
tions  Services  and  sales  of  installed  building  materials”, 
is  excerpted  in  appellant’s  original  brief,  Appendix  A 
page  53.  The  maximum  price  for  lump  sum  jobs,  as  pre¬ 
scribed  in  section  7(b)  of  the  Regulation,  may  be  de¬ 
scribed  briefly  as  the  sum  of  the  seller’s  estimated  direct 
costs,  contingency  reserve,  and  historical  margin.  The 
margin  is  prescribed  as  follows: 

“(5).  A  margin  to  include  administrative  and  over¬ 
head  costs,  selling  expenses,  and  profit  not  in  excess 
of  (i)  the  seller’s  highest  estimated  percentage  mar¬ 
gin  on  a  comparable  sale  involving  the  same  type  of 
work  during  the  period  January  1,  1939,  to  March 
31,  1942,  supported  by  his  records  or  other  satisfac¬ 
tory  evidence  of  such  a  sale  or  sales  by  him;  or  (ii) 
if  the  margin  cannot  be  figured  on  that  basis,  a  mar¬ 
gin  which  would  have  been  his  margin  in  March  1942 
on  a  comparable  sale  involving  the  same  type  of 
work  and  based  upon  his  own  general  experience  or 
the  industry’s  experience  on  such  comparable  sale, 
supported  by  records  or  satisfactory  evidence  of  his 
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own  sales  or  comparable  sales  by  other  sellers  (Rec¬ 
ords  or  evidence  supporting  margins  must  be  pro¬ 
duced  upon  request  of  OP  A). 

“ Any  changes  in  plan  or  specifications  which  will 
increase  or  decrease  the  cost  of  a  job  shall  be  priced 
on  the  basis  of  the  formula  in  paragraph  (b)  of  this 
section  7.” 

Obviously,  all  of  the  elements  which  are  necessary  in 
order  to  determine  this  maximum  price  are  in  the  pecu¬ 
liar  knowledge  of  the  seller  and  cannot  be  known  by  the 
buyer.  The  OPA  recognized  this  problem  and  so  estab¬ 
lished  its  regulations  that  while  sellers  in  certain  fields 
were  given  the  pricing  flexibility  they  needed,  these  sell¬ 
ers  were  required  to  maintain  records  of  how  they  arrived 
at  their  maximum  prices  in  the  various  transactions.  Sec¬ 
tion  15  of  RMPR  251  provided  that  all  sellers  “must  keep 
records  concerning  each  sale  subject  to  this  regulation, 
including  ...  a  full  statement  of  the  method  by  which 
the  maximum  price  was  calculated,  including  reference 
to  the  appropriate  pricing  section  of  the  regulation.” 
Thus,  the  seller  is  able  to  show  his  maximum  price, — by 
producing  the  record  required  by  Section  15 — assuming 
of  course  bona  fide  preparation  of  the  record. 
Precedents  Involving  OPA  Regulations. 

In  the  cases  involving  OPA  regulations,  the  courts 
have  fully  followed  and  implemented  the  general  doctrine 
of  law  and  justice  which  put  a  burden  on  the  seller  who 
has  peculiar  knowledge  of  the  facts  necessary  to  establish 
what  is  the  ceiling.  A  cause  celebre  in  OPA  litigation 
was  Brown  v.  Mars,  135  F  (2d)  843  (CCA  8th,  1943),  cert, 
denied,  320  U.  S.  798.  That  case  involved  the  appropriate 
ceiling  price  for  certain  candy  bars  which  were  smaller 
than  those  made  in  the  base  period,  and  which  the  manu¬ 
facturer  contended  carried  the  same  ceiling  price  under 
the  regulation  as  the  original  bars.  The  issue  involved 
was  the  sellers  method  of  operation.  The  Court  held 
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that  the  burden  of  proof  to  show  the  correct  ceiling  price 
was  on  the  manufacturer,  stating:  (p.  850)  “This  burden 
of  proof  rested  upon  appellee  for  two  reasons  .  .  .  The 
second  reason  is  that  the  evidence  to  prove  the  existence 
of  and  the  effect  upon  product  weights  of  manufacturing 
methods  and  of  changes  in  formulae  is  peculiarly  within 
the  knowledge  of  the  manufacturer.” 

In  Fleming  v.  Harrison,  162  F  (2d)  789,  791  (CCA  8th), 
the  Court  particularly  pointed  out  that  it  was  error  to 
direct  a  verdict  for  the  seller,  in  view  of  the  fact  that 
the  burden  of  producing  evidence  on  certain  matters 
rested  with  the  seller  and  not  with  OPA  since  these 
‘Svere  all  matters  peculiarly  within  the  knowiedge  of  the 
defendants”  (p.  792). 

Appellant’s  position  is  likewise  supported  by  the  State 
precedents.  International  Spangles  Corp.  v.  Marrow  Mfg. 
Carp.,  294  N.  Y.  295,  62  N.  E.  2d  77  (1945),  involved  the 
General  Maximum  Price  Regulation,  under  which  maxi¬ 
mum  prices  depended  on  prices  charged  in  the  base  period. 
In  an  action  to  recover  the  price  charged,  the  buyer  did 
not  show’  what  seller’s  maximum  price  was,  but  he  did 
show  that  the  seller  had  not  used  the  first  two  formulas 
of  the  regulation. 

“The  challenge  comprised  within  the  defendant’s 
pleading  and  supported  by  evidence  cast  upon  plain¬ 
tiff  the  burden  of  proving  that  the  price  demanded 
by  the  plaintiff  for  the  commodity  delivered  was  not 
in  excess  of  the  maximum  price  fixed  in  conformity 
with  the  requirements  of  the  Price  Control  Act  and 
the  Regulation  thereunder.”  (294  N.Y.  at  299). 

In  Cooperstown  Cattle  Co.  v.  Smith .  275  App.  Div.  240, 
89  N.Y.S.  (2d  89,  91  (1949),  the  Court  said  that  the  bur¬ 
den  of  proof  was  on  the  seller. 

Moreover,  the  very  case  relied  on  by  this  Court  in  its 
opinion  is  far  from  contrary  to,  and  indeed  supports,  the 
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position  urged  by  appellant  here!  The  case  of  Pappas 
v.  Delis ,  79  Cal.  App.  (2d)  392,  181  P.  (2d)  61  (1947), 
cert,  denied,  332  U.  S.  808  (1947),  involved  a  buyer  who 
refused  to  pay  on  a  $16,000  contract  for  a  40-acre  crop 
of  growing  onions.  The  court  held,  inter  alia,  that  there 
was  no  violation  of  OPA’s  regulation  (RMPR  271)  be¬ 
cause  that  regulation  did  not  cover  the  sale  of  growing 
crops  in  the  field.  In  the  alternative,  the  court  held  that 
there  was  no  evidence  to  show  a  violation  and  that  the 
burden  was  on  the  buyer  to  introduce  that  evidence  since 
he  was  the  only  one  who  had  available  the  evidence  which 
would  show’  whether  or  not  there  was  a  violation.  The 
Court  said  (79  Cal.  App.  (2d)  at  398) : 

“Not  only  does  it  not  appear  upon  the  face  of  this 
transaction  that  it  was  illegal  and  void,  but  there 
is  no  evidence  in  the  record  from  which  the  court 
could  have  found  that  the  contract  was  illegal  or  that 
it  was  in  violation  of  these  regulations.  The  appel¬ 
lant  harvested  and  removed  these  onions  and  is  the 
only  one  who  knew  or  could  have  produced  evidence 
as  to  the  quantity  of  onions  which  was  eventually 
produced  and  taken  by  the  appellant  by  virtue  of 
this  sale.  He  failed  to  produce  any  evidence  as  to 
this  fact,  and  all  presumptions  are  in  favor  of  the 
judgment  and  not  against  it.  For  anything  that  here 
appears  the  quantity  of  onions  produced  and  taken 
by  the  appellant  may  have  been  such  that  the  con¬ 
tract  price  agreed  upon  was  at  the  rate  far  below 
the  maximum  prices  provided  for  in  RMPR  271,  as¬ 
suming  that  the  provisions  of  that  regulation  were 
applicable  and  material  here.”  (Emphasis  added.) 

Nor  is  appellant’s  position  upset  by  Balfour  v.  Heuer, 
77  Cal.  App.  (2d)  227,  175  P.  (2d)  55  (1946),  also  cited 
in  the  Court’s  opinion.  The  court  there  said  that  the 
buyer  had  the  burden  of  showing  that  the  sale  had  been 
made  in  the  absence  of  a  ceiling  price  established  by  OP  A. 
But  this  question,  whether  a  ceiling  had  been  established 
by  OPA,  was  as  easy  for  the  buyer  as  for  the  seller  to 


10 


determine, — since  the  seller  (reselling  surplus  Govern¬ 
ment  stock)  had  not  established  the  ceiling  in  any  event, 
and  either  party  could  with  equal  facility  make  inquiry 
the  OP  A. 

C.  In  View  of  the  Fact  That  Some  Burden  Rested  on 
Appellees  as  Sellers  to  Establish  Their  Ceilings,  and 
Especially  Taking  Into  Account  Appellant’s  Prima 
Facie  Showing  of  Violations,  Directing  the  Verdict 
Against  Appellant’s  Defense  Was  Erroneous. 

The  doctrine  and  cases  discussed  above  do  not  mean, 
and  appellant  is  not  contending,  that  the  full  burden  of 
proving  compliance  with  OPA  regulations  generally  rests 
on  all  sellers.  When  the  question  is,  for  example,  whether 
seller  in  fact  received  a  certain  sum  of  money  alleged 
to  have  been  paid,  or  required  the  buyer  to  make  a  tie-in 
purchase  of  an  unwanted  item,  there  is  no  burden  on 
the  seller.  And  these  cases  account  for  the  overwhelming 
bulk  of  OPA  litigation. 

The  essence  of  the  case  at  bar,  as  to  whether  there 
is  a  violation,  comes  down  to  the  more  particular  ques¬ 
tion  what  is  the  seller’s  maximum  price.  On  this  ques¬ 
tion  it  is  apparently  the  teaching  of  Cooper stoum  Cattle 
Co.  v.  Smith ,  supra,  that  seller  has  the  burden  of  show¬ 
ing  his  maximum  price.  But  in  view  of  this  Court’s  re¬ 
jection  of  that  case  in  its  opinion  appellant  does  not  urge 
in  this  petition  for  rehearing  that  the  language  of  the 
Cooperstown  Cattle  Co.  case  should  be  followed  as  uni¬ 
versal  doctrine.  We  will  certainly  concede  that  the  seller 
does  not  have  a  burden  when  it  is  the  buyer  who  has 
peculiar  knowledge  of  the  facts,  as  in  Pappas  v.  Delis, 
supra.  Moreover,  we  will  assume,  for  present  purposes, 
that  where  the  facts  are  equally  available  to  both  parties 
(as  in  Balfour  v.  Heuer ,  supra),  the  burden  is  on  the  party 
alleging  the  affirmative  defense. 
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But  in  a  case  involving  a  regulation  like  RMPR  251, 
based  on  the  seller’s  current  cost  estimates  and  past  mar¬ 
gin  methods,  we  submit  that  seller  has  the  burden  of 
proving  his  maximum  price,  under  the  doctrine  of  pe¬ 
culiar  cognizance  and  control  of  the  facts.  See  Brown  v. 
Mars,  supra. 

A  fortiori,  we  also  submit  that  a  burden  was  cast  upon 
appellees  in  this  case  in  view  of  the  prima  facie  showing 
of  violation  made  by  appellant.  The  trial  court  held 
against  appellant  on  the  ground  that  he  had  not  shown 
the  exact  amount  of  the  violation.  But  under  Interna¬ 
tional  Spangles  Corp .  v.  Marrow  Mfg.  Co.,  supra,  if  the 
buyer  produces  some  evidence  tending  to  show  violation, 
he  does  not  have  to  prove  the  exact  maximum  price.  The 
burden  shifts  to  the  seller.  The  International  Spangles 
case  involved  a  case  where  the  facts  were  not  as  peculiarly 
within  the  knowledge  of  seller  as  here.  For  in  that  case 
the  regulation  first  turned  on  the  seller’s  prices  in  a  base 
period, — and  prices  are  known  by  both  buyers  and  sellers. 
But  RMPR  251  turns  on  the  seller’s  current  cost  esti¬ 
mates  and  past  margin  methods,  and  those  are  normally 
known  only  by  the  seller.  Yet  appellant  was  able  here  to 
submit  evidence  showing  a  violation,  and  accordingly  it 
was  improper  under  the  International  Spangles  case  (and 
a  fortiori  under  Brown  v.  Mars )  to  direct  a  verdict 
against  him. 

Let  us  review  the  showing  which  was  made  by  the  ap¬ 
pellant  in  this  case. 

a.  Appellees  did  not  produce  the  records  required  by 
Section  15  of  how  they  calculated  the  jobs  done  for  ap¬ 
pellant.  True,  appellees  were  not  required  by  law  to  have 
those  records  as  of  trial  date,  but  they  were'  required  to 
have  those  records  as  of  the  date  they  started  this  action 
in  July  1946,  and  as  of  the  date  appellant  filed  his  defense 
of  OPA  violation  in  October  1946  (Jt.  App.  7).  The  fail- 
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ure  to  keep  these  records,  for  the  trial,  though  not  fatal 
to  appellees,  is  certainly  an  important  consideration  in 
appraising  whether  appellant  made  enough  of  a  showing 
to  cast  the  burden  on  appellees,  or  at  least  to  go  to  the 
jury. 

b.  In  regard  to  the  painting  work  at  the  K  Street 
job,  for  which  Mr.  Jaffe  estimated  $43S8  (Jt.  App.  18), 
appellant’s  evidence  indicated  that  substantial  work  -was 
omitted  based  upon  appellant’s  revisions  made  in  order 
to  save  money  (Jt.  App.  73-94).  Appellant’s  witness 
Fisher  testified  that  these  omissions  amounted  to  21.7% 
of  the  original  work  (Jt.  App.  227).  And  appellant’s  ex¬ 
pert  witness  Weiss  who  had  testified  that  the  value  of 
the  painting  as  originally  estimated  by  Jaffe  was  about 
$5000,  further  testified  that  the  work  omitted  amounted 
to  $1523  (Jt.  App.  178-180).  Plaintiffs-appellees  admitted 
in  their  complaint  there  were  omissions.  They  claimed 
additions.  The  master  found  a  sum  as  “reasonable  value” 
substantially  less  than  the  amount  billed  and  sued  for. 

Since  it  was  the  claim  of  Harry  Jaffe  that  he  made 
his  original  estimate  on  his  usual  basis  of  estimating  paint¬ 
ing  work  at  $30  a  day,  and  not  on  any  of  the  formulae 
prescribed  by  the  regulation  (a  conclusive  showfing  of  vio¬ 
lation  of  the  mandatory  pricing  formulae),  and  that  there¬ 
fore  his  estimate  was  at  ceiling  level  (Jt.  App.  155),  ob¬ 
viously  the  failure  to  reflect  a  saving  of  approximately 
$1500  showed  a  ceiling  violation.  The  regulation  specifi¬ 
cally  provides  that  in  the  case  of  omissions  the  maximum 
price  shall  be  reduced.  The  computation  of  the  reduction 
must  be  made  according  to  the  same  method  as  that  of 
the  original  job.  Yet  Mr.  Jaffe’s  bill  for  painting  was 
for  $4388.00,  as  per  estimate.  (Jt.  App.  264).  Of  course, 
Mr.  Jaffe  testified  that  he  felt  the  work  saved  had  been 
exceeded  by  some  additional  work  (Jt.  App.  156),  but  this 
was  an  issue  of  credibility  for  the  jury. 
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c*  In  regard  to  the  other  work  done  at  K  Street,  other 
than  painting,  appellees  sub-contracted  that  work.  Their 
bill  as  rendered  was  more  than  their  estimate  (Jt.  App. 
264).  Appellees  say  that  more  work  was  done,  but  ap¬ 
pellant  testified  (Jt.  App.  102-103)  as  to  omissions  from 
the  estimate,  in  failure  to  convert  closets  and  bath  rooms 
into  offices.  See  also  carpentry  and  plumbing  work  in 
estimate  as  compared  to  same  categories  billed.  (Def’s. 
Ex.  1,  Jt.  App.  257  et  seq.;  Def’s.  Ex.  2,  Jt.  App.  264  et 
seq.).  Appellees  did  not  testify  that  they  had  a  specific 
base  period  method  of  determining  margins  on  sub-con¬ 
tracted  work.  In  that  event,  the  general  margin  prevailing 
in  the  industry  became  the  maximum  margin  under  the 
regulation.  Yet  appellant’s  offer  of  testimony  through 
Weiss  as  to  usual  practice  as  to  markup  on  sub-contracts 
on  appellees’  objection  was  erroneously  excluded  by  the 
trial  court  as  not  relating  to  appellees’  practice.  (Jt.  App. 
177-178) 

d.  As  to  the  house  at  Underwood  Street  appellant  of¬ 
fered  evidence  as  to  work  omitted  from  the  job  estimated, 
and  testified  that  appellees  recognized  these  omissions  to 
the  extent  of  offering  eight  man-days  of  work  without 
extra  charge  (Jt.  App.  102).  Here  again,  this  was  evi¬ 
dence  that  the  $1500  charge  by  appellees,  which  was  the 
outside  limit  in  the  original  estimate  (Jt.  App.  267-269), 
was  in  excess  of  the  ceiling. 

In  the  face  of  this  testimony  appellees  persuaded  the 
judge  to  direct  a  verdict  only  by  insisting  upon  the 
strictest  burden  applicable  to  the  appellant.  For  example, 
appellees  objected  to  the  testimony  of  appellee’s  witness 
Weiss  with  regard  to  usual  practice  of  markups  on  sub¬ 
contracts  between  January  1939  and  March  1942,  on  the 
ground  that  it  was  necessary  under  the  OPA  regulation 
to  prove  the  practice  of  the  particular  contractor  (Jt. 
App.  177-178).  Let  us  assume,  arguendo,  that  the  only 
OPA  issue  was  the  practice  of  appellee  firm.  But  appel- 
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than  painting,  appellees  sub-contracted  that  work.  Their 
bill  as  rendered  was  more  than  their  estimate  (Jt.  App. 
264).  Appellees  say  that  more  work  was  done,  but  ap¬ 
pellant  testified  (Jt.  App.  102-103)  as  to  omissions  from 
the  estimate,  in  failure  to  convert  closets  and  bath  rooms 
into  offices.  See  also  carpentry  and  plumbing  work  in 
estimate  as  compared  to  same  categories  billed.  (Def’s. 
Ex.  1,  Jt.  App.  257  et  seq.;  Def’s.  Ex.  2,  Jt.  App.  264  et 
seq.).  Appellees  did  not  testify  that  they  had  a  specific 
base  period  method  of  determining  margins  on  sub-con¬ 
tracted  work.  In  that  event,  the  general  margin  prevailing 
in  the  industry  became  the  maximum  margin  under  the 
regulation.  Yet  appellant’s  offer  of  testimony  through 
Weiss  as  to  usual  practice  as  to  markup  on  sub-contracts 
on  appellees’  objection  was  erroneously  excluded  by  the 
trial  court  as  not  relating  to  appellees’  practice.  ( Jt.  App. 
177-178) 

d.  As  to  the  house  at  Underwood  Street  appellant  of¬ 
fered  evidence  as  to  work  omitted  from  the  job  estimated, 
and  testified  that  appellees  recognized  these  omissions  to 
the  extent  of  offering  eight  man-days  of  work  without 
extra  charge  (Jt.  App.  102).  Here  again,  this  was  evi¬ 
dence  that  the  $1500  charge  by  appellees,  which  was  the 
outside  limit  in  the  original  estimate  (Jt.  App.  267-269), 
was  in  excess  of  the  ceiling. 

In  the  face  of  this  testimony  appellees  persuaded  the 
judge  to  direct  a  verdict  only  by  insisting  upon  the 
strictest  burden  applicable  to  the  appellant.  For  example, 
appellees  objected  to  the  testimony  of  appellee’s  witness 
Weiss  with  regard  to  usual  practice  of  markups  on  sub¬ 
contracts  between  January  1939  and  March  1942,  on  the 
ground  that  it  was  necessary  under  the  OPA  regulation 
to  prove  the  practice  of  the  particular  contractor  (Jt. 
App.  177-178).  Let  us  assume,  arguendo,  that  the  only 
OPA  issue  was  the  practice  of  appellee  firm.  But  appel- 
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ure  to  keep  these  records,  for  the  trial,  though  not  fatal 
to  appellees,  is  certainly  an  important  consideration  in 
appraising  whether  appellant  made  enough  of  a  showing 
to  cast  the  burden  on  appellees,  or  at  least  to  go  to  the 
jury. 

b.  In  regard  to  the  painting  work  at  the  K  Street 
job,  for  which  Mr.  Jaffe  estimated  $4388  (Jt.  App.  18), 
appellant’s  evidence  indicated  that  substantial  work  wTas 
omitted  based  upon  appellant’s  revisions  made  in  order 
to  save  money  (Jt.  App.  73-94).  Appellant’s  witness 
Fisher  testified  that  these  omissions  amounted  to  21.7% 
of  the  original  work  (Jt.  App.  227).  And  appellant’s  ex¬ 
pert  witness  Weiss  who  had  testified  that  the  value  of 
the  painting  as  originally  estimated  by  Jaffe  was  about 
$5000,  further  testified  that  the  work  omitted  amounted 
to  $1523  (Jt.  App.  178-180).  Plaintiffs-appellees  admitted 
in  their  complaint  there  were  omissions.  They  claimed 
additions.  The  master  found  a  sum  as  “reasonable  value” 
substantially  less  than  the  amount  billed  and  sued  for. 

Since  it  was  the  claim  of  Harry  Jaffe  that  he  made 
his  original  estimate  on  his  usual  basis  of  estimating  paint¬ 
ing  work  at  $30  a  day,  and  not  on  any  of  the  formulae 
prescribed  by  the  regulation  (a  conclusive  showing  of  vio¬ 
lation  of  the  mandatory  pricing  formulae),  and  that  there¬ 
fore  his  estimate  was  at  ceiling  level  (Jt.  App.  155),  ob¬ 
viously  the  failure  to  reflect  a  saving  of  approximately 
$1500  showed  a  ceiling  violation.  The  regulation  specifi¬ 
cally  provides  that  in  the  case  of  omissions  the  maximum 
price  shall  be  reduced.  The  computation  of  the  reduction 
must  be  made  according  to  the  same  method  as  that  of 
the  original  job.  Yet  Mr.  Jaffe’s  bill  for  painting  was 
for  $4388.00,  as  per  estimate.  (Jt.  App.  264).  Of  course, 
Mr.  Jaffe  testified  that  he  felt  the  work  saved  had  been 
exceeded  by  some  additional  work  (Jt.  App.  156),  but  this 
was  an  issue  of  credibility  for  the  jury. 
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o.  In  regard  to  the  other  work  done  at  K  Street,  other 
than  painting,  appellees  sub-contracted  that  work.  Their 
bill  as  rendered  was  more  than  their  estimate  (Jt.  App. 
264).  Appellees  say  that  more  work  was  done,  but  ap¬ 
pellant  testified  (Jt.  App.  102-103)  as  to  omissions  from 
the  estimate,  in  failure  to  convert  closets  and  bath  rooms 
into  offices.  See  also  carpentry  and  plumbing  work  in 
estimate  as  compared  to  same  categories  billed.  (Def’s. 
Ex.  1,  Jt.  App.  257  et  seq.;  Def’s.  Ex.  2,  Jt.  App.  264  et 
seq.).  Appellees  did  not  testify  that  they  had  a  specific 
base  period  method  of  determining  margins  on  sub-con¬ 
tracted  work.  In  that  event,  the  general  margin  prevailing 
in  the  industry  became  the  maximum  margin  under  the 
regulation.  Yet  appellant’s  offer  of  testimony  through 
Weiss  as  to  usual  practice  as  to  markup  on  sub-contracts 
on  appellees’  objection  was  erroneously  excluded  by  the 
trial  court  as  not  relating  to  appellees’  practice.  ( Jt.  App. 
177-178) 

d.  As  to  the  house  at  Underwood  Street  appellant  of¬ 
fered  evidence  as  to  work  omitted  from  the  job  estimated, 
and  testified  that  appellees  recognized  these  omissions  to 
the  extent  of  offering  eight  man-days  of  work  without 
extra  charge  (Jt.  App.  102).  Here  again,  this  was  evi¬ 
dence  that  the  $1500  charge  by  appellees,  which  was  the 
outside  limit  in  the  original  estimate  (Jt.  App.  267-269), 
was  in  excess  of  the  ceiling. 

In  the  face  of  this  testimony  appellees  persuaded  the 
judge  to  direct  a  verdict  only  by  insisting  upon  the 
strictest  burden  applicable  to  the  appellant.  For  example, 
appellees  objected  to  the  testimony  of  appellee’s  witness 
Weiss  with  regard  to  usual  practice  of  markups  on  sub¬ 
contracts  between  January  1939  and  March  1942,  on  the 
ground  that  it  was  necessary  under  the  OPA  regulation 
to  prove  the  practice  of  the  particular  contractor  (Jt. 
App.  177-178).  Let  us  assume,  arguendo,  that  the  only 
OPA  issue  was  the  practice  of  appellee  firm.  But  appel- 
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lant  could  hardly  have  evidence  as  to  appellees’  practice. 
Therefore  it  was  unreasonable  and  improper  to  refuse 
testimony  as  to  general  practice  as  prima  facie  showing 
of  violation  by  appellees,  subject  to  a  rebuttal  by  the 
appellees  as  to  their  particular  practice,  a  fact  pecu¬ 
liarly  within  their  cognizance. 

Perhaps  the  most  extreme,  and  almost  bizarre,  conten¬ 
tion  of  appellee’s  counsel  was  that  appellant’s  evidence 
of  the  omissions  from  the  job  was  not  sufficient  because 
appellant  did  not  show  how  Mr.  Jaffe’s  mental  processes 
went  on  at  the  time  he  submitted  the  bill.  (Jt.  App.  247) : 

#  •  What  have  we  to  show  by  the  defense  that  that 
method  of  figures  clicking  around  in  the  plaintiff’s  head 
in  figuring  out  the  bill  was  different  than  what  wTas  done 
in  the  base  period?  We  haven’t  a  thing.”  (Jt.  App. 
247.)  Shortly  after  this,  the  judge  reversed  an  earlier 
ruling  and  directed  the  verdict. 

Appellant’s  evidence  made  out  a  prima  facie  case  of 
a  violation,  and  indeed  of  the  amount  of  violation.  Only 
appellees’  theory  that  appellant  had  a  full,  unmitigated 
burden  to  prove  this  with  completeness  and  in  exact  de¬ 
tail,  and  without  any  burden  whatever  upon  the  sellers, 
of  proof  or  of  coming  forward  with  evidnece,  could  have 
persuaded  the  court  to  direct  a  verdict  against  this  de¬ 
fense.  And  that  is  what  happened.  The  Court  did  take 
some  account  of  the  impact  of  appellee’s  evidence  con¬ 
cerning  the  omissions  and  the  failure  to  reduce  the  price 
after  the  omissions  (Jt.  App.  245),  but  in  the  end  dis¬ 
missed  the  defense  on  the  ground  that  “this  OP  A  busi¬ 
ness  is  far  too  nebulous”  and  that  defendant  had  not 
made  a  showing  of  the  extent  of  the  violation  (Jt.  App. 
247-248).  But  the  Court’s  stony  rejection  of  any  pos¬ 
sible  burden  whatever  on  appellee  is  contrary  to  the 
International  Spangles  case,  and  a  fortiori  contrary  to 
Brown  v.  Mars. 
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D.  Insofar  as  Appellees’  Claim  Is  Based  on  Quantum 
Meruit,  They  a  Fortiori  Have  the  Burden  of  Show¬ 
ing  the  Charges  Did  Not  Exceed  Their  Maximum 
Prices. 

The  foregoing  principals  have  all  been  argued  as  if 
the  entire  case  were  that  of  a  seller  suing  on  a  con¬ 
tract,  or  with  the  buyer  contending  that  the  charges  under 
the  contract  were  in  violation  of  an  OPA  regulation. 
Even  on  that  assumption,  appellant  submits  that  there 
is  a  burden  on  the  appellees  as  sellers  relating  to  seller’s 
individual  experience  because  of  the  requirement  that 
the  pricing  be  performed  on  a  formula,  and  that  therefore 
the  directed  verdict  was  error.  The  fact  that  this  has 
become  an  action  in  quantum  meruit  as  to  the  work 
originally  estimated  for  K  Street  certainly  places  no 
greater  burden  on  appellant.  Indeed,  the  seller  as  plain¬ 
tiff  must  affirmatively  demonstrate  what  the  maximum 
possible  charge  is  under  the  maximum  price  regulation, 
in  order  that  the  court  should  not,  by  its  process,  partici¬ 
pate  in  plaintiffs’  disregard  of  the  applicable  regulations. 

Sound  doctrine  may  well  require  plaintiff  in  quantum 
meruit  to  make  affirmative  tender  of  compliance  with 
OPA  ceilings  even  when  the  defendant’s  pleadings  have 
not  raised  the  question.  In  quantum  meruit,  the  burden 
of  proof  on  every  element  of  recovery  is  of  course  upon 
the  parties  doing  the  'work.  John  Irving  Shoe  Co.  v. 
Dugan,  93  F.  (2d)  711  (CAA  1st,  1937). 

But  in  any  event,  once  the  issue  is  raised,  clearly  plain¬ 
tiff  must  show  that  the  amount  demanded  does  not  exceed 
the  ceiling. 

Certainly,  if  an  express  contract  or  a  contract  implied 
in  fact  cannot  violate  the  OPA  ceiling,  a  contract  will 
not  be  implied  in  law  to  pay  an  illegal  sum.  Certainly, 
no  court  will  permit  a  company  to  obtain  on  a  quantum 
meruit  more  than  it  could  lawfully  have  obtained  on  an 
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express  contract.  Certainly,  a  company  which  must  con¬ 
duct  its  contractual  affairs  by  determining  its  own  maxi¬ 
mum  price  and  then  assuring  the  buyer  that  its  contract 
prices  are  not  in  excess  of  its  ceiling,  cannot  expect  to 
avoid  the  entire  obligation  of  conforming  to  the  govern¬ 
ment’s  maximum  price  regulations  by  arranging  its  deal¬ 
ings  with  its  customers  on  the  payment  of  “reasonable 
value” — whether  that  value  is  determined  by  negotia¬ 
tion,  or  by  court  judgment. 

Although  the  thought  of  the  trial  court  is  by  no  means 
clear,  apparently  the  court  felt  that,  since  the  K  Street 
job  was  being  submitted  on  a  quantum  meruit  basis,  the 
whole  OPA  issue  was  no  longer  of  any  significance.  (Tr. 
Transcript  p.  1034-1035). 

In  the  present  case,  for  example,  the  master  found  that 
the  fair  and  reasonable  value  of  the  K  Street  painting 
was  $3,909.88,  (Jt.  App.  19),  and  his  totals  were  carried 
over  into  the  jury’s  verdict. 

But  appellant’s  evidence  as  to  omissions,  assuming 
that  it  is  believed,  as  a  matter  of  credibility,  and  the 
testimonies  of  Weiss  and  Fisher,  referred  to  in  “C” 
above,  taken  together,  indicate  even  the  $3,909.88  exceeds 
the  appellee’s  OPA  ceiling.  However,  it  must  be  re¬ 
membered  that  the  appellee’s  bill  was  for  $4,388.00. 
Appellee’s  say  that  their  ceiling  may  have  been  higher 
than  “reasonable  value.”  That  is  theoretically  conceiv¬ 
able  although  hardly  plausible,  and  appellee’s  had  the 
right  to  show  -why  their  particular  circumstances  gave 
them  a  higher  ceiling,  due  either  to  higher  costs  than 
average  or  a  history  of  unusually  favorable  margins.  But 
certainly  a  ceiling  higher  than  “reasonable  value”  can 
not  be  established  by  proof  of  “reasonable  value”  less 
than  charge  made. 

In  quantum  meruit  the  burden  upon  price  control  legis¬ 
lation  and  regulation  can  rest  on  none  other  than  the 
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seller.  Particularly  when  the  regulation  makes  the  sell¬ 
ing  price  an  individual  matter  and  thereby  puts  the  in¬ 
formation  peculiarly  within  the  control  of  the  seller. 

E.  Even  Without  Regard  to  Any  Burden  on  Appellees, 
Appellant  Made  a  Sufficient  Case  to  Go  to  the  Jury. 

We  think  the  correct  application  of  either  Brown  v. 
Mars,  supra,  and  International  Spangles  Corp.  v.  Marrow 
Mfg.  Co.  was  to  shift  the  burden  of  proof  to  appellees 
on  the  ultimate  issued  developed  in  the  case  at  bar. 
But  even  assuming  arguendo  that  appellant  had  the 
burden  of  proof,  appellant’s  evidence,  discussed  above, 
was  sufficient  to  go  to  the  jury.  It  was  error  for  the 
court  to  direct  a  verdict  against  appellant’s  defense. 
This  point  was  specifically  covered  in  appellant’s  brief, 
point  III  B.  Appellant  did  not  and  does  not  rely  en¬ 
tirely  on  the  burden  of  proof  issue.  Appellant  proved 
facts  by  arduous  cross-examination  of  recalcitrant  oppos¬ 
ing  witness,  as  the  contra  of  which  appellees  should  have 
proved. 

In  this  regard,  appellees  strongly  contended  that  it  was 
insufficient  for  appellant  to  prove  a  violation,  since,  in 
the  absence  of  adequate  proof  of  the  amount  of  the  viola¬ 
tion,  the  jury  could  only  4 ‘engage  in  a  guessing  game” 
and  could  not  bring  in  a  verdict  (Jt.  App.  248).  A 
SHORT  AND  COMPLETE  ANSWER  IS  THAT,  IN 
ANY  SUIT  BASED  ON  VIOLATION,  IT  IS  MANDA¬ 
TORY  UNDER  THE  ACT  THAT  A  VERDICT  OF 
$25.00  BE  ORDERED,  50  U.  S.  C.  APP.  925  (e).  We 
further  submit  that  there  was  evidence  by  appellant  as 
to  each  of  the  violations  to  indicate  their  quantative 
aspect.  The  instructions  based  on  that  evidence  would 
of  course  be  academic  if  the  jury  chose  to  believe  ap¬ 
pellees’  denials,  but  that  issue  was  for  the  jury. 
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II  THE  COURT  MADE  AN  ERROR  OF  CRITICAL 
IMPORTANCE  WHEN  IT  REFUSED  TO  CON- 
SIDER  APPELLANT’S  CONTENTION  ON  THE 
QUESTION  OF  THE  INSTRUCTION  CONCERN¬ 
ING  AWARD  OF  INTEREST. 

The  court  stated  in  its  opinion  that  the  reason  it  was 
refusing  to  consider  the  error  in  instructing  the  jury 
that  it  may  award  interest  was  that  appellant  had  agreed 
to  the  instructions.  The  record  clearly  shows  there  was 
no  agreed  instruction  on  the  award  of  interest  on  plain¬ 
tiff’s  quantum  meruit  claim. 

Appellant  vigorously  opposed  the  instruction  on  in¬ 
terest.  (Tr.  Transcript  pp.  914  et  seq.;  pp.  1054-1067). 
Even  appellees’  brief  (p.  2S)  only  states  in  a  footnote 
that  there  was  no  complaint  about  the  form  of  instruc¬ 
tions.  Appellees’  brief  cites  the  trial  transcript  p.  1062, 
but  that  shows  only  that  appellant  merely  contended  that 
if  the  jury  was  to  be  given  the  instruction  on  plaintiffs’ 
claim  they  should  also  be  instructed  in  like  manner  to  add 
interest  to  defendant’s  counterclaim  of  overpayment  on 
the  house.  This  was  in  no  way  or  manner  an  abandon¬ 
ment  of  appellant’s  contention. 

Section  270S  of  the  D.  C.  Code  did  not  abrogate  the 
Common  Law  Rule  in  cases  of  unliquidated  claims,  except 
in  actions  for  damages  for  breach  of  contract.  This  was 
quantum  meruit.  Under  this  statute,  the  withholding  of 
unliquidated  amounts  due  does  not  furnish  adequate  basis 
for  determination,  by  jury  or  court,  that  interest  may  be 
added  in  order  to  fully  compensate  plaintiff.  The  statute 
gives  this  relief,  only  in  cases  of  actions  for  damages  for 

breach  of  contract.  The  statute  being  in  derogation  of 
common  law,  it  must  be  strictly  construed. 
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In  this  case  there  is  the  additional  consideration  that 
the  award  of  interest  pnts  a  penalty  on  compliance  with 
the  provisions  of  RMPR  251  and  the  Act,  and  encourages 
disregard  of  legal  prohibition. 

5> 

m  THE  OTHER  ISSUES  PRESENTED  ARE  NOT 
BEING  ABANDONED.  BUT,  I  AND  II  ABOVE 
SEEM  TO  MERIT  PARTICULARLY  FURTHER 
CONSIDERATION. 

CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that 
this  petition  for  rehearing  should  be  granted  and  the 
cause  set  down  for  reargument. 

Moreover,  in  addition  to  the  question  of  power  to  per¬ 
mit  inclusion  of  interest  in  any  case  in  quantum  meruit, 
there  remains  the  question  as  to  whether  the  inclusion  of 
interest  was  proper  in  this  case.  This  court  failed  to 
consider  that  issue  in  view  of  its  erroneous  assumption 
that  there  was  an  agreed  instruction.  A  salient  fact  to 
be  considered  is  appellant’s  request  to  appellees  made 
pursuant  to  Section  18  of  RMPR  251  for  a  certificate 
that  the  amount  of  the  bill  tendered  by  appellees  “is  not 
in  excess  of  the  maximum  price  determined  in  accordance 
with  this  regulation”  (Deft’s  Ex.  5  and  7;  Jt.  App.  266- 
267,  271).  Appellees  refused  to  provide  that  certificate. 
Appellant  offered  the  highest  sum  which  he  believed  was 
in  accord  with  the  OP  A  ceiling  as  a  tender  in  his  answer. 
(Jt.  App.  5-6.)  Not  until  the  case  came  to  trial  did  ap¬ 
pellees  abandon  their  claim  based  on  the  bill  rendered 
and  switch  to  a  quantum  meruit  theory.  In  these  cir¬ 
cumstances  it  devolved  upon  the  trial  court  to  rule  there 
had  been  no  withholding  of  a  liquidated  debt  or  any  com¬ 
parable  situation  warranting  inclusion  of  interest  in  the 
.■judgment 
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STATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether  the  Court  below  erred  in  holding  that  ap¬ 
pellant  had  not  presented  sufficient  evidence  to  go  to  the 
jury  on  the  issue  of  price  ceiling  violations  by  appellees. 

2.  Whether  the  court  below  erred  in  placing  the  full 
burden  on  appellant  to  prove  the  existence  and  extent 
of  appellees’  price  ceiling  violations,  particularly  taking 
into  account  appellees’  peculiar  knowledge  of  their  own 
historical  markups  under  which  their  ceiling  is  based,  or 
whether  some  burden  should  not  have  been  placed  on  sell¬ 
ers  to  prove  their  ceiling  prices  at  the  outset  of  the  case, 
and  particularly  after  appellant  presented  evidence  shovr- 
ing  violations  by  appellees. 

3.  Whether  appellant’s  rights  of  discovery  in  any  way 
negative  the  burden  of  proof  properly  falling  on  appellees 
under  the  generally  applicable  doctrines. 
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In  The 


Htufrit  States  (ttourt  of  Appeals 

Fob  the  District  of  Columbia  Circuit 


No.  10,981 


Max  Tendleb,  Appellant, 


v. 

Henry  A.  Jaffe,  Harry  R.  Jaffe,  Morris  Jaffe, 
Co-partners  Trading  as  New  York  Decorating 
Company,  Appellees. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia  Circuit 


BRIEF  OF  APPELLANT  ON  REHEARING 


JURISDICTION 

This  Court  has  jurisdiction  under  28  U.  S.  C.  sec.  1291. 

STATEMENT  OF  THE  CASE 

Appellees  sued  appellant  for  $7886.63  for  decorating 
and  remodeling  work  done  in  the  winter  of  1945-1946  on 
an  office  building  at  1703  K  Street,  N.  W.  (Jt.  App.  2-5). 
Appellant’s  answer  asserted  that  appellees’  charges  were 
in  excess  of  OP  A  maximum  prices.  Appellant  also  coun¬ 
terclaimed  for  treble  damages  under  the  Emergency 
Price  Control  Act,  both  as  to  the  K  Street  job  and  as  to 
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work  done  by  appellees  at  appellant’s  home  on  Underwood 
Street,  for  which  he  paid  them  $1500  (Jt.  App.  5-9). 

A  special  master  found  (Jt.  App.  17-21),  that  appellees 
furnished  an  estimate  of  $5627.00  for  the  K  Street  job, 
(including  $4388.00  for  the  painting),  -which  estimate  ap¬ 
pellant  accepted;  and  that  appellant  directed  changes  in 
the  -work,  which  were  a  variance  from  the  performance 
under  the  original  estimate;  that  the  fair  and  reasonable 
value  of  the  work  performed  and  materials  furnished  by 
appellees  on  the  K  Street  job  is  $7153.13;  (including 
$3909.88  for  painting) ;  that  the  estimate  for  the  Under¬ 
wood  Street  job  was  $1500,  and  that  appellant  paid  ap¬ 
pellees  that  sum. 

Appellees  submitted  bill  for  K  Street,  and  received 
payment  for  Underwood  Street  in  the  amount  of  their 
estimate.  Appellant  introduced  evidence  (Jt.  App.  73- 
102)  to  show  that  performance  at  both  jobs  w-as  less  than 
the  performance  covered  by  the  estimates, — at  K  Street 
because  appellant  reduced  the  work  to  be  done  in  order 
to  save  money  in  furnishing  his  office  on  returning  to 
law  practice  after  his  service  career;  and  at  Underwood 
Street  because  appellees  did  not  perform  as  provided. 
These  deficiencies,  coupled  with  the  changes  at  the  level 
of  the  original  estimates,  together  with  other  evidence  dis¬ 
cussed  below  under  I,  demonstrate  that  there  was  suf¬ 
ficient  evidence  to  go  to  the  jury  as  to  OPA  violations. 
To  avoid  repetition,  the  evidence  presented  under  I  will 
not  be  stated  here. 

The  court  refused  various  ceiling  price  instructions  re¬ 
quested  by  appellant  (Jt.  App.  38-43).  Instead,  the  court 
ruled  that  as  a  matter  of  law  there  -was  no  evidence  of 
any  violation  of  OPA  regulations  (Jt.  App.  248-9).  We 
are  not  summarizing  here  the  evidence  introduced  by  ap¬ 
pellees.  The  issae  for  this  court  is  not  whether  appellant 
or  appellees  are  right  on  the  facts,  but  -whether  appellant 
introduced  sufficient  evidence  to  go  to  the  jury. 


3 


The  court  dismissed  appellant’s  counterclaim  and  pre¬ 
sented  appellees’  action  to  the  jury  with  instructions  as 
a  matter  of  law  to  disregard  the  ceiling  price  defense 
(Jt.  App.  245-9).  The  jury  returned  a  verdict  in  favor 
of  appellees  in  the  sum  of  $9120.25  (Jt.  App.  43-44).  This 
was  probably  found  by  using  the  amount  found  by  the 
master  as  reasonable  value  of  work  performed  on  the 
K  Street  job  ($7153.13)  plus  interest  at  6%  from  the 
date  appellees  rendered  their  bill  to  appellant  for  the  K 
Street  job. 

On  appeal,  this  court  stated,  as  to  the  ceiling  price 
issue,  that  the  record  supports  the  trial  court’s  ruling  that 
appellant  had  not  sustained  the  burden  of  proving  the 
ceiling  price  violations,  and  that  the  burden  of  proving 
non-violation  was  not  cast  upon  the  appellees. 

The  Statement  in  the  original  Brief  presents  a  more 
complete  statement  of  the  case.  We  believe  this  con¬ 
densed  statement  is  all  that  is  necessary  on  this  rehear¬ 
ing. 


SUMMARY  OF  ARGUMENT 
I 

The  court  erred  in  directing  a  verdict  against  appellant 
on  the  issue  of  maximum  price  regulations.  There  was 
sufficient  evidence  for  appellant  to  go  to  the  jury,  both 
as  to  the  existence  and  extent  of  price  ceiling  violations. 
Mr.  Harry  Jaffe  testified  that  his  long-term  basis  for 
pricing,  $30  per  estimated  man-day,  was  his  basis  in  mak¬ 
ing  an  estimate  of  $4388  for  the  painting  on  the  K  Street 
job. 

Accepting  this  testimony  and  assuming  that  the  esti¬ 
mate  was  calculated  in  conformance  with  the  ceiling,  the 
regulation  (section  7  of  RMPR  251)  provides  that  changes 
in  specifications  decreasing  the  cost  of  a  job  shall  be 
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priced  accordingly  on  the  ceiling  formula.  Yet  Jaffe  kept 
the  same  price,  $4388,  on  his  final  bill. 

Appellant  testified  as  to  numerous  omissions  which  re¬ 
duced  the  amount  and  value  of  the  painting  work  by 
21%,  according  to  witness  Fisher,  and  reduced  the  value 
from  $5000  to  $3500,  according  to  witness  Weiss.  Jaffe 
disputed  this  testimony  as  to  omissions,  but  that  was  an 
issue  of  credibility  for  the  jury. 

This  evidence  also  indicates  that  the  sum  allowed  by 
the  master  ($3909.88)  was  in  excess  of  appellees’  ceiling. 

There  was  similar  evidence  of- work  falling  short  of 
that  covered  by  the  estimate  at  the  other  jobs. 

n 

A.  The  court  below  put  a  full  burden  of  proof  on 
appellant. 

B.  Certainly  the  court  below  erred  in  holding  that 
appellant  was  required  to  prove  the  exact  amount  of  the 
excess  over  ceiling.  Any  excess  whatever  warrants  the 
statutory  minimum  of  $25.00  in  a  consumer’s  damage 
suit.  Courts  do  not  lend  their  aid  to  transactions  proved 
illegal  even  if  the  exact  extent  of  illegality  is  unknown. 

C.  The  established  rule  of  evidence  places  the  burden 
of  proof  on  the  party  having  peculiar  knowledge  of  the 
facts.  This  doctrine  should  be  applied  in  consumer’s 
damage  suits  to  place  the  burden  of  proof  on  sellers  to 
show  their  ceilings  under  formula  type  regulations  based 
on  their  individual  experience.  Otherwise  the  courts  will 
be  frustrating  the  Congressional  purpose  of  enforcement 
by  consumer  suits.  Other  courts,  Federal  and  state,  have 
applied  this  doctrine  in  ceiling  violation  cases.  Applied 
in  this  case,  the  doctrine  requires  reversal — whether  the 
burden  of  proof  was  on  the  seller  at  the  outset,  as  we  be¬ 
lieve  proper,  or  was  shifted  to  appellees  when  appellant 
introduced  evidence  indicating  existence  of  violations. 
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D.  Insofar  as  appellees’  claim  is  based  on  quantum 
meruit,  they  certainly  have  the  obligation  of  showing  what 
their  ceiling  is,  so  that  the  courts  will  not  be  participating 
in  a  disregard  of  ceiling  regulations. 

m 

Appellant’s  rights  of  discovery  do  not  support  the 
directed  verdict.  Some  of  the  cases  establishing  the 
burden  of  proof  doctrine  invoked  by  appellant  were  de¬ 
cided  under  the  new  Rules.  Even  under  the  earlier  cases 
equitable  discovery  was  available  against  a  party  with 
peculiar  knowledge  of  the  facts.  The  new  discovery  Rules 
do  not  alter  the  course  of  the  trial,  or  change  the  burden 
of  proof,  but  merely  help  advance  the  date  of  disclosure. 
Discovery  rules  are  no  substitute  for  shifting  the  burden 
of  proof  if  we  are  really  to  obtain  the  facts  peculiarly 
within  the  knowledge  and  control  of  one  party. 

ARGUMENT 

I 

There  Was  Sufficient  Evidence  to  Go  to  the  Jury  on  the 

OPA  Issues. 

Appellant’s  petition  for  rehearing  called  attention  to 
the  importance  of  this  Court’s  original  decision,  that  the 
buyer  has  the  full  burden  to  prove  the  fact  and  extent 
of  ceiling  violation,  and  to  the  cases  and  the  policy  mili¬ 
tating  against  that  rule  in  cases  where  the  ceiling  is  de¬ 
termined  by  the  seller’s  individual  past  experience.  For 
the  reasons  stated  below  the  previous  decision  should  be 
reversed  on  reconsideration. 

But  it  is  first  appropriate  to  point  out  that  even  assum¬ 
ing  the  full  burden  to  rest  upon  the  appellant,  the  record 
shows  that  the  appellant  introduced  sufficient  evidence  to 
go  to  the  jury. 


6 


1.  Ceiling  Regulation. 

Under  OPA’s  Revised  Maximum  Price  Regulation  251 
(RMPR  251)  “Constructions  Services  and  sales  of  in¬ 
stalled  building  materials”,  the  maximum  price  for  lump 
sum  jobs  is  prescribed  in  section  7(b).  That  section  is 
set  forth  in  appellant’s  original  brief,  Appendix  A  page 
53.  It  provides  that  the  seller’s  maximum  price  is  the 
sum  of  (1)  estimated  materials  cost;  (2)  estimated  labor 
costs  not  to  exceed  October  3,  1942  rates;  (3)  other  esti¬ 
mated  direct  costs,  including  the  costs  of  sub-contracts; 
(4)  an  estimated  reserve  for  such  contingencies  as  seller 
in  good  faith  reasonably  foresees;  and  (5)  a  margin.  The 
margin  is  prescribed  as  follows: 

“(5).  A  margin  to  include  administrative  and  over¬ 
head  costs,  selling  expenses,  and  profit  not  in  excess 
of  (i)  the  seller’s  highest  estimated  percentage  mar¬ 
gin  on  a  comparable  sale  involving  the  same  type  of 
work  d/wring  the  period  January  1,  1939,  to  March 
31,  1942,  supported  by  his  records  or  other  satisfac¬ 
tory  evidence  of  such  a  sale  or  sales  by  him;  or  (ii) 
if  the  margin  cannot  be  figured  on  that  basis,  a 
margin  which  would  have  been  his  margin  in  March 
1942  on  a  comparable  sale  involving  the  same  type 
of  work  and  based  upon  his  own  general  experience 
or  the  industry’s  experience  on  such  comparable  sale, 
supported  by  records  or  satisfactory  evidence  of  his 
owm  sales  or  comparable  sales  by  other  sellers  (Rec¬ 
ords  or  evidence  suporting  margins  must  be  produced 
upon  request  of  OPA). 

“Any  changes  in  plan  or  specifications  which  will 
increase  or  decrease  the  cost  of  a  job  shall  be  priced 
on  the  basis  of  the  formula  in  paragraph  (b)  of  this 
section  7.” 

2.  Painting  Work  at  K  Street. 

On  this  job,  Mr.  Jaffe  estimated  $4388  (Jt.  App.  18). 
Appellant’s  evidence  testified  that  substantial  work  was 
omitted  based  upon  appellant’s  revisions  made  in  order 
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to  save  money  (Jt.  App.  73-94).  He  particularly  testified 
as  to  instructions  whereby  appellees  omitted  certain  paint¬ 
ing,  used  a  lesser  number  of  coats,  dispensed  with  re¬ 
moval  of  canvas  and  brocade. 

Harry  Jaffe  testified  that  he  estimated  the  paint  job 
by  estimating  the  number  of  man-days  required  and  mul¬ 
tiplied  by  $30  on  the  basis  that  a  man  could  produce 
$30  work  a  day,  that  this  figure  covers  overhead  and 
profit,  that  he  had  used  this  $30  basis  since  1939,  and 
indeed  for  15-30  years  (Jt.  App.  155,  159,  279).  The 
time  sheet  showing  137.3  man-days  for  $4388  (Jt  App. 
272)  is  slightly  in  excess  of  $30  per  day. 

Let  us  assume  that  Jaffe’s  testimony  was  sufficient  to 
establish  that  his  estimate  was  upon  the  basis  of  estab¬ 
lished  practices  and  in  accordance  with  the  ceiling.  The 
question  arises  whether  he  complied  with  the  last  para¬ 
graph  of  section  7(d),  which  provides  that  any  changes 
in  plan  or  specifications  which  increase  or  decrease  the 
cost  of  the  job  shall  be  priced  on  the  basis  of  the  same 
formula. 

Jaffe  justified  the  original  estimated  price  of  $4388 
upon  the  use  of  his  historical  practice.  But  he  also  billed 
the  final  work  at  the  same  price.  Appellant  made  out  a 
sufficient  case  to  go  to  the  jury  on  his  testimony  as  to 
omissions.  Accepting  appellant’s  statement  as  accurate, 
the  price  should  have  been  reduced.  Appellant’s  expert 
witness  Weiss  who  had  testified  that  the  value  of  the 
minting  as  originally  estimated  by  Jaffe  was  about 
$5000,  further  testified  that  the  work  omitted  amounted 
to  $1523  (Jt.  Anp.  178-180).  Appellant’s  witness  Fisher 
testified  that  these  omissions  amounted  to  21.7%  of  the 
original  work  (Jt.  App.  227).  Fisher’s  calculations  would 
have  reduced  the  original  ceiling  of  $4388  by  $943 
(21.7%),  leaving  a  ceiling  of  $3445.  Of  course,  Mr.  Jaffe 
testified  that  he  felt  the  work  saved  had  been  exceeded 
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by  some  additional  work  (Jt.  App.  156),  but  this  was  an 
issue  of  credibility  for  the  jury.  The  master  awarded 
$3909.88  (Jt.  App.  17). 

Mr.  Jaffe  also  testified  that  some  of  the  statements  of 
work  indicated  on  the  estimate  had  been  stated  incorrectly 
on  that  document  (Jt.  App.  152-153),  but  this  was  also  a 
question  for  the  jury. 

The  foregoing  evidence  indicates  a  ceiling  below  the 
reasonable  value  found  by  the  master,  which  was  $3909.88 
(Jt.  App.  17).  Fisher’s  calculations  of  21.7%,  leave  a 
ceiling  price  of  $3445.  Weiss’  testimony  indicates  a  re¬ 
duction  in  value  in  painting  of  about  30%  which  would 
mean  a  lower  final  calculation.  But  the  regulations,  being 
established  on  the  basis  of  individual  experience,  are  con¬ 
sistent  with  having  individual  ceilings  lower  than  general 
levels  as  to  particular  types  of  work.  Appellees’  ceilings 
on  the  basis  of  their  historical  practice  for  this  type  of 
-work  may  have  been  lower  than  the  ceilings  available  to 
others  based  on  their  method  of  operation  and  experience. 

3.  Other  Work  at  K  Street. 

a.  Appellees  subcontracted  the  work  other  than  paint¬ 
ing.  Their  bill  as  rendered  was  more  than  their  estimate 
(Jt.  App.  264).  Appellees  say  that  more  work  was  done, 
but  appellant  testified  (Jt.  App.  102-103)  as  to  omissions 
from  the  estimate,  in  failure  to  convert  closets  and  bath 
rooms  into  offices.  See  also  carpentry  and  plumbing  work 
in  estimate  as  compared  to  same  categories  billed.  (Def ’s. 
Ex.  1,  Jt.  App.  257  et  seq.;  Def’s  Ex.  2,  Jt.  App.  264 
et  seq.) 

Here  again,  the  variance  of  performance  from  estimate, 
without  decreasing  price,  represented  an  issue  to  go  to 
the  jury. 

b.  Appellees  did  not  testify  that  they  had  a  specific 
base  period  method  of  determining  margins  on  subcon- 
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tracted  work.  Appellees’  cost  sheets  show  they  paid  the 
floor  subcontractors  $740.00  and  billed  appellant  $1144.86, 
a  markup  of  54%  (Jt.  App.  272-276).  Harry  Jaffe  could 
not  recall  any  other  case  where  he  had  marked  up  floor¬ 
ing  subcontracting  by  more  than  50%  (Jt.  App.  152). 
Witness  Weiss  testified  that  the  usual  markup  when  sub¬ 
contracting  flooring  work  was  10%  (Jt.  App.  178).  But 
when  asked  what  was  the  usual  markup  practice  on  other 
carpentry  and  plumbing  subcontractors  between  January 
1939-March  1942,  the  Court  sustained  an  objection  to  the 
question  on  the  ground  that  the  OP  A  regulation  was 
tied  to  the  practice  of  the  particular  contractor  and  not 
to  the  practice  in  the  industry  (Jt.  App.  177-8).  This  was 
an  erroneous  ruling.  Appellant  made  a  sufficient  tender 
to.  go  to  the  jury. 

Even  assuming  that  under  the  regulation,  and  notwith¬ 
standing  the  absence  of  records,  the  ceiling  was  based 
altogether  upon  the  seller’s  particular  practice,  certainly 
a  buyer,  who  cannot  know  the  seller’s  actual  practice,  may 
introduce  evidence  of  the  general  industry  practice.  The 
evidence  was  relevant  for  consideration  by  the  jury,  as 
against  appellees’  lack  of  evidence  of  a  different  practice. 

c.  Moreover,  since  the  sellers  were  not  here  using  their 
own  labor  they  were  required  by  the  regulation  to  base 
their  ceilings  on  their  customary  margins  over  the  cost 
of  the  subcontracts.  If  they  did  not  have  adequate  rec¬ 
ords,  the  regulation  provided  for  use  of  the  industry’s 
customary  historical  markup  over  subcontract  costs. 

There  was  evidence  on  which  the  jury  could  have  con¬ 
cluded  that  appellees  had  never  kept  the  kind  of  records 
required  by  the  regulation  to  show  markup  over  subcon¬ 
tract  cost. 

Harry  Jaffe  testified  (Jt.  App.  154)  he  never  kept  any 
records  of  individual  jobs.  To  the  same  effect  is  the 
testimony  of  appellees’  bookkeeper  Miss  Shapiro,  (Jt 
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App.  166),  that  she  kept  no  individual  record  for  each 
job. 

4.  Underwood  Street  House  . 

Appellees  sent  appellant  an  estimate,  on  March  4,  1946, 
for  work  on  appellants  home,  for  $1500.00  (Jt.  App. 
267-9),  and  demanded  and  received  that  sum  (Jt.  App. 
20).  Appellant  offered  evidence  as  to  work  omitted  from 
the  job  estimated  (Jt.  App.  98-102)  and  testified  that  ap¬ 
pellees  recognized  these  omissions  to  the  extent  of  offer¬ 
ing  eight  man-days  of  work  without  extra  charge  (Jt. 
App.  102).  Here  again,  this  was  evidence  that  the  $1500 
demanded  and  accepted  by  sellers  was  in  excess  of  the 
ceiling. 

We  submit  that  the  foregoing  amply  demonstrates  that 
this  record  contained  sufficient  evidence  to  go  to  the  jury 
even  if  appellant  had  the  burden  of  proof.  This  conten¬ 
tion  was  made  in  appellant’s  original  brief  (p.  38).  Al¬ 
though  this  question  is  not  as  interesting  or  important 
as  the  question  of  burden  of  proof,  it  nevertheless  inde¬ 
pendently  requires  reversal  of  the  judgment  below. 

n 

The  Court  Below  Erred  in  Placing  the  Full  Burden  on 
Appellant  and  Failing  to  Place  Any  Burden  of  Proof 
on  Appellees  as  Sellers. 

A.  The  Court  Below  Maintained  a  Full  Burden  of 
Proof  on  Apellant  Buyer  as  Party  Alleging  Illegality. 

The  lower  court  erred  in  directing  the  verdict  against 
appellant.  But  analyzing  the  error  is  made  more  difficult 
by  the  terse  nature  of  the  ruling.  It  is  apparent,  how¬ 
ever,  that  the  court  below-  assumed  that  a  full  burden  of 
proof  rested  upon  the  appellant  as  a  buyer  asserting 
illegality,  presumably  on  the  ground  that  this  is  an 
affirmative  defense. 
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Generally  the  burden  of  proving  violations  of  ceiling 
regulations  rests  upon  the  Government  or  a  buyer.  This 
applies  fully  as  to  a  charge,  say,  that  the  seller  sold 
through  a  relative  who  added  on  a  spurious  delivery  fee, 
or  that  the  seller  required  the  buyer  to  pay  more  money 
or  goods  than  appeared  on  the  surface  of  the  transaction. 

The  nature  of  the  issue  is  different  in  this  case.  It  is, 
what  was  the  seller’s  maximum  price  under  RMPR  251? 
And  RMPR  251  made  the  ceiling  turn  on  what  was  the 
seller’s  previous  pricing  experience, — knowledge  within 
the  peculiar  possession  and  control  of  the  seller.  There¬ 
fore  under  accepted  rules,  there  was  a  burden  on  seller 
to  prove  the  relevant  evidence.  (See  point  3  and  4, 
below.) 

In  the  face  of  all  the  evidence  introduced  by  appellant 
(see  I  above),  appellees  persuaded  the  judge  to  direct  a 
verdict  only  by  insisting  upon  the  strictest  burden  ap¬ 
plicable  to  the  appellant.  Appellant  had  introduced  sub¬ 
stantial  evidence  of  a  charge  over  ceiling  by  proving 
seller’s  omissions,  without  reduction  of  price.  At  first 
the  trial  judge  reasonably  summarized  the  appellant’s  po¬ 
sition  as  follows  (Jt.  App.  245):  *  ‘Hence,  if  the  jury  is 
to  accept  that  contention  of  what  was  done,  namely,  a 
lesser  amount  of  work,  on  an  estimate  for  a  greater 
amount  of  work,  the  resultant  is  that  more  was  charged 
than  would  have  been  charged  in  the  base  period,  because 
they  used  that  basis  for  the  fixing  of  the  price,  for  what 
was  done.” 

However,  counsel  for  seller  argued  (Jt.  App.  247) : 
“What  have  we  to  show,  by  the  defense,  which  is  an  esti¬ 
mate,  too,  when  they  send  the  final  bill — what  have  we  to 
show  by  the  defense  that  that  method  of  wheels  clicking 
around  in  the  plaintiff’s  head  in  figuring  out  the  bill  was 
different  than  what  was  done  in  the  base  period?  We 
haven’t  a  thing.” 
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Counsel  further  argued  that  apellant’s  case  was  fatally 
defective  because  the  testimony  as  to  the  extent  of  omis¬ 
sions  was  not  precise  and  “would  leave  the  jury  in  a 
realm  of  complete  speculation’  ’,  that  there  was  no  testi¬ 
mony  as  to  the  dollar  amount  of  the  overcharge,  and  any 
determination  by  the  jury  would  he  “a  guessing  game”. 

The  court  then  ruled  that  the  OPA  defense  was  “too 
nebulous”,  and  that  appellant  had  not  made  a  showing 
of  OPA  violation  sufficient  to  meet  his  burden  (Jt.  App. 
248). 

As  it  happens,  some  of  appellees’  persuasive  argument 
was  based  on  a  misunderstanding  of  the  regulation. 
Even  if  apellant  had  the  burden  of  proof,  it  made  a  suf¬ 
ficient  case  to  go  to  the  jury  on  appellees’  own  testimony 
as  to  price  estimating  methods,  together  with  appellant’s 
testimony  of  nature  and  extent  of  omissions.  (See  I 
above.) 

But  in  any  event,  this  ruling  placed  a  fantastic  burden 
on  the  buyer, — to  show  just  how  the  seller  would  have 
estimated  a  price,  including  all  the  clicking  of  wheels  in 
the  seller’s  head.  And  apparently  not  only  was  the 
buyer  required  to  demonstrate  there  had  been  a  violation, 
but  he  had  to  show  exactly  how  much  the  excess  over 
ceiling  amounted  to  in  dollars  and  cents. 

B.  A  Buyer  Is  Certainly  Not  Required  to  Prove  the 
Extent  as  Well  as  the  Existence  of  Ceiling  Violation. 

We  submit  there  was  reasonable  evidence  to  indicate 
the  amount  of  the  excess  over  ceiling  prices, — that  is,  the 
extent  of  the  shortage  of  performance.  (See  I  above.) 

Moreover,  a  buyer  is  certainly  not  required  to  show 
the  extent  as  well  as  the  existence  of  ceiling  violations. 

So  far  as  an  affirmative  damage  suit  is  concerned,  the 
Emergency  Price  Control  Act  provides  a  short  and  com¬ 
plete  answer  to  appellees’  theorizing.  It  is  mandatory 
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under  -'section  205(e)  of  the  Act,  in  the  event  of  any  price 
violation,  however  small,  that  a  verdict  of  $25.00  be 
ordered.  See  50  U.  S.  Appx.  sec.  925(e). 

As  to  a  defensive  plea  of  illegality,  the  courts  with¬ 
hold  assistance  to  a  party  claiming  under  contracts  or 
transactions  grounded  in  violations  of  law.  Silverman  v. 
Osborne  Register  Co.,  81  App.  D.  C.  163,  155  F.  2d  879 
( Ct.  App.  D.  C.).  A  seller  cannot  obtain  enforcement  of 
a  contract  violation  of  the  anti-trust  laws  or  of  the  ceil¬ 
ing  price  laws.  Continental  Wall  Paper  Co.  v.  Louis 
Voight  &  Sons,  212  U.  S.  227;  International  Spangles 
Corp.  v.  Marrow  Mfg.  Corp.,  294  N.  Y.  295,  62  N.  E. 
2d  77.  And  this  is  true  regardless  of  the  exact  extent  or 
degree  of  illegality,  or  the  amount  of  damages  which 
would  be  recoverable  if  the  illegal  transaction  were  com¬ 
pleted. 

C.  In  View  of  Appellees ’  Peculiar  Knowledge  of  Their 
Own  Historical  Selling  Margins,  the  burden  of  Producing 
Evidence  as  to  Their  Ceilings  Should  Have  Been  Placed 
on  Them — Both  Initially,  and  Certainly  After  Appellant 
Introduced  Evidence  That  Appellees’  Billings  Exceeded 
Ceilings. 

1.  The  Established  Rule  of  Evidence  Places  the 
Burden  of  Proof  on  the  Party  Having  Peculiar 
Knowledge  of  the  Facts. 

An  established  doctrine,  founded  in  sound  principles  of 
adminstration  of  justice,  alters  the  general  burden  of 
proof  so  as  to  require  the  party  having  peculiar  knowl¬ 
edge  of  the  facts  to  assume  the  burden  of  explanation. 
Thus  31  Corpus  Juris  Secundum  §113,  states  that  the  gen¬ 
eral  rules  of  burden  of  proof  may  be  altered  so  that — 

"The  burden  of  evidence  may  be  imposed  on  the  party 
best  able  to  sustain  it,  so  that  the  party  having 
peculiar  knowledge  of  facts,  or  control  of  evidence, 
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relating  to  an  issue  may  have  the  burden  of  evidence 
as  to  it,  particularly  in  the  case  of  a  negative  aver¬ 
ment.  ” 

See  also  Greenleaf,  Evidence  (16th  ed.)  sec.  79. 

In  the  leading  case  of  Selma ,  Rome,  etc.  R.  R.  v.  United 
States,  139  U.  S.  560,  Justice  Harlan  expressly  ruled  that 
“While  the  general  rule  is  that  the  burden  of  proof  is 
where  the  pleadings  place  it”  the  application  of  that 
general  rule  must  yield  to  the  particular  rule  placing  the 
burden  on  the  party  to  prove  “a  particular  fact  which  lies 
more  peculiarly  within  his  knowledge,  or  of  which  he  is 
supposed  to  be  cognizant.”  (See  139  IT.  S.  at  567,  568). 

In  Greenleaf  s  Lessee  v.  Birth,  6  Pet.  302  (1832),  Jus¬ 
tice  Story  noted  the  general  role  that  the  burden  of  proof 
is  on  the  party  within  wrhose  peculiar  knowledge  and 
means  of  information  the  fact  lies  (p.  312).  In  that 
particular  case  he  held  that  this  rule  cannot  be  availed 
of  by  a  defendant  in  possession  of  land  who  seeks  to 
avoid  e.iectment  by  establishing  title  in  a  third  party. 
Chief  Justice  Marshall  dissented  “because  the  fact  on 
which  the  exception  depends  is  within  the  knowledge  of 
the  plaintiff,  and  not  of  the  defendants”  (p.  315).  But  even 
Justice  Story’s  qualifications  reiterates  rather  than  dis¬ 
credits  the  basic  principle  involved  by  appellant. 

This  doctrine  w*as  applied  in  Seitz  v.  Mitchell,  94  U.  S. 
580  (1877)  to  hold  that  a  wife  has  the  burden,  as  against 
her  bankrupt  husband’s  creditors,  to  prove  that  pay¬ 
ments  for  certain  property  came  from  her  funds  and  not 
her  husband’s.  In  Merriam  v.  Venida  Blouse  Corporation, 
23  F.  Supp.  659  (S.D.N.Y.),  the  court,  applying  that  rule, 
said  (pp.  660-661) : 

“In  this  case  [Seitz  v.  Mitchell,  94  U.  S.  580],  the. 
Supreme  Court  .  .  .  (was)  applying  to  a  transaction 
between  husband  and  wife  a  rule  firmly  embedded  in 
the  law  of  evidence ;  viz.,  that  the  party  who  is  in  the 
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best  position  to  know  the  facts  bears  the  burden  of 
explanation.  It  is  a  rule  that  is  applied  with  regu¬ 
larity  in  situations  that  may  be  said  to  be  analogous.” 

The  district  court  discusses  how  this  firmly  embedded 
“rule  of  evidence”  has  been  so  strong  as  to  generate  corol¬ 
lary  rules  which  have  themselves  become  well-settled.  The 
discussion  is  rather  extended,  but  may  be  described  in 
terms  of  the  following  excerpts : 

a.  “This  (rule  of  evidence)  is  found  in  the  doctrine 
of  res  ipsa  loquitur  in  tort  actions/’  (The  court 
cites  Galbraith  v.  Busch,  267  N.  Y.  230,  196,  N.  E. 
36,  38,  which  refers  to  the  case  of  an  instrumentality 
within  the  exclusive  possession  and  control  of  the 
person  charged  with  negligence,  where  “such  person 
has  exclusive  knowledge  of  the  care  exercised  in  the 
control  and  management  of  that  instrumentality.) 

b.  “And,  in  the  law  of  bailments,  where  the  prop¬ 
erty  was  in  good  condition  when  delivered,  the  onus 
is  on  bailee  to  show  proper  care  of  it.  ‘Because  the 
facts  are  within  the  defendants  peculiar  knowledge, 
and  he  should,  therefore,  prove  them/  Collins  v. 
Bennett,  46  N.  Y.  490.” 

c.  “Or,  as  Justice  Holmes  said  in  Moore  v.  New 
York,  New  Haven  &  Hartford  Railroad  Co.,  173 
Mass.  335,  336,  53  N.  E.  816,  73  Am.  St.  Rep.  298, 
holding  the  last  of  connecting  carriers  must  explain 
the  damage  to  the  property  delivered  in  good  condi¬ 
tion  to  the  first.  ‘[The  rule]  was  much  fortified  by 
the  argument  that  it  was  a  rule  of  convenience,  if  not 
of  necessity,  like  the  rule  requiring  a  party  who 
relies  upon  a  license  to  show  it/  ” 

The  impact  of  this  doctrine  is  shaped  to  the  type  of 
problem  before  the  court.  In  some  cases,  the  other  party 
must  produce  some  evidence  in  order  to  cast  a  burden 
upon  the  party  knowing  the  facts.  In  other  cases,  as  in 
Seitz  v.  Mitchell,  the  burden  is  instantly  placed  on  the 
bankrupt’s  wife.  But  application  of  the  rule  to  some  ex¬ 
tent  is  everywhere  appropriate. 
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2.  This  Doctrine  Should  be  Applied  to  Place  Some 
Burden  on  Sellers  Under  Formula  Type  Ceil¬ 
ing  Regulations  in  Order  to  Avoid  Frustrating 
the  Statutory  Purpose. 

a.  Place  of  formula  regulations. 

Under  ceiling  price  controls  the  Government  strives  to 
issue  its  ceilings  so  far  as  practicable  on  a  dollars  and 
cents  basis.  This  makes  the  exact  ceilings  known  by  the 
buyer  as  by  the  seller,  simplifies  administration  and  pro¬ 
motes  compliance. 

But  in  actual  administration  it  is.  necessary  to  a  sub¬ 
stantial  extent  to  issue  “freeze”  regulations  and  “for¬ 
mula”  regulations.  These  depend  in  greater  or  less  de¬ 
gree  on  the  seller’s  own  particular  experience  of  costs, 
markups  and  profit  margins,  and  prices.  That  is  neces¬ 
sary  particularly  in  the  areas  of  non-standardized  com¬ 
modities  and  services,  where  the  practices  and  perform¬ 
ance  of  particular  sellers  is  a  large  ingredient  in  cus¬ 
tomary  price  practices. 

The  coexistence  of  these  different  types  of  regulations 
under  OPA  are  discussed  in  the  OPA  History.  See  His¬ 
torical  Reports  on  War  Administration:  OPA,  General 
Publication  No.  8,  “Problem  in  Price  Control:  “Pricing 
Techniques”  (Government  Printing  Office  1947),  page  75: 

“Fundamentally,  there  are  two  methods  of  establish¬ 
ing  maximum  prices.  One  involves  the  promulgation 
of  a  dollars-and-cents  figure  which  constitutes  the 
limit  for  the  transaction  involved.  This  has  been 
described  as  a  universal  ceiling  because  it  applies 
uniformly  to  all  sellers  making  the  sale  covered.  The 
other  method  is  far  more  individualistic  and  involves 
the  issuance  of  a  rule  or  series  of  rules  by  which 
each  seller  determines  a  ceiling  applicable  only  to  his 
sales.  This  latter  category  itself  embraces  three  dis¬ 
tinct  price-fixing  techniques  .  .  .  the  freeze  and  in¬ 
dividual  pricing  .  .  .  The  third  is  formula  pricing.” 
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The  OPA  History  points  out  that  although  dollars  and 
cents  ceilings  are  used  as  widely  as  possible,  there  are 
areas  where  the  regulation  could  not  specify  any  flat 
price  for  a  job  or  commodity,  as  in  cases  of  new,  non- 
standardized  and  custom-built  commodities  (p.  77),  or  in 
the  whole  services  field  where  the  regulation  could  only 
freeze  the  seller  of  the  service  to  his  own  pricing  method. 
The  purpose  of  individual-type  ceilings  is,  of  course,  to 
provide  necessary  flexibility  to  sellers  of  goods  and  serv¬ 
ices  and  to  prevent  them  from  being  throttled  by  dollars- 
and-cents  ceilings  regulations  which  would  not  fit  the  dif¬ 
fering  problems  faced  in  business. 

The  same  regulatory  situation  exists  at  present  under 
controls  by  OPS  (Office  of  Price  Stabilization)  under  the 
Defense  Production  Act  of  1950,  as  amended.  Mr.  Michael 
V.  DiSalle  testified  on  May  15,  1951  that  although  OPS 
prefers  to  use  exact  dollars-and-cents  ceilings,  it  has  also 
found  it  necessary  to  use  formula  and  freeze  techniques. 
See  Hearings,  Defense  Production  Act  Amendments  of 
1951  before  Senate  Banking  and  Currency  Committee, 
82nd  Cong.,  1st  Sess.,  page  629. 

The  construction  industry,  among  others,  is  particularly 
the  type  of  industry  for  which  a  formula  regulation  is 
appropriate.  This  fact,  together  with  a  discussion  of  dif¬ 
ferent  types  of  price  regulations,  is  set  forth  at  page  40 
of  “The  Battle  for  Production  ",  Fourth  Quarterly  Re¬ 
port  of  Director  of  Defense  Mobilization.  Mr.  Wilson's 
report  describes  the  nature  and  use  of  the  different  types 
of  tailored  regulations, — dollars  and  cents  ceilings;  freeze 
regulations  and  modifications.  The  Report  then  states: 

“Where  neither  a  dollars-and-cents  ceiling  nor  a 
freeze  technique  is  practical,  a  tailored  regulation 
must  provide  a  pricing  formula  which  expresses  cus¬ 
tomary  pricing  methods  in  clear  and  unmistakable 
terms.  This  technique  is  particularly  appropriate 
where  the  producers'  products  frequently  change. 
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Examples  of  its  application  are  in  the  castings,  plas¬ 
tics,  converted  paper  products,  and  the  construction 
industries.  Generally,  such  a  formula  will  provide 
some  mark-up — either  the  seller’s  own  historic  mark¬ 
up  or  another  specific  one — over  certain  clearly  iden¬ 
tifiable  cost  elements.  To  avoid  continuance  of  esca¬ 
lation,  it  is  the  policy  of  OPS  to  add  this  mark-up  to 
costs  as  of  some  appropriate  cut-off  date.”  (Em¬ 
phasis  added.) 

b.  Judicial  enforcement  of  statute  and  regulations 

The  administration  and  enforcement  of  ceiling  prices 
is  a  difficult  task.  It  is  authorized  by  Congress  only  be¬ 
cause  of  the  grave  dangers  of  inflation,  and  has  been  au¬ 
thorized  only  in  time  of  w’ar,  or  half-war  and  near-war. 

The  consumer’s  triple  damage  suit  is  an  essential  ele¬ 
ment  of  the  law\  The  suit  is  not  principally  for  the  re¬ 
dress  of  a  private  wrong,  but  is  made  sufficiently  attrac¬ 
tive  to  stimulate  consumers  for  the  encouragement  of  en¬ 
forcing  provisions  of  importance  to  the  public.  Bowles 
v.  Farmers  Nat’l.  Bank  of  Lebanon,  147  F.  2d  425  (CCA 
6,  1945). 

Congress  has  declared  that  the  courts  are  an  integral 
element  of  necessary  and  appropriate  enforcement  ma¬ 
chinery.  A  responsibility  rests  upon  the  courts  to  apply 
those  general  rules  of  judicial  administration  which  are 
reasonably  involved  by  the  consumers.  It  would  be  a  de¬ 
terrent  to  a  consumer’s  suit,  rather  than  a  deterrent  to  the 
violation,  if  the  full  burden  rests  upon  the  consumer  to 
set  forth  the  particular  facts  of  the  past  practices  of  the 
seller’s  particular  knowledge  of  historical  margins  is  not 
taken  into  account  in  the  trial. 

The  doctrine  invoked  by  appellant  would  not  work  an 
injustice  upon  sellers  complying  with  the  regulations  since 
normally  the  records  of  their  compliance  kept  under  the 
regulations  suffice  to  demonstrate  their  compliance.  And 
where  records  are  presently  unavailable,  the  seller  is  the 
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best  and  indeed  the  only  person  who  can  testify  as  to  the 
facts  of  his  past  practice. 

But  if  the  seller  can  claim  the  advantage  of  a  burden 
of  proof  which  requires  the  consumer  to  prove  to  the 
court  the  nature  of  the  seller’s  own  particular  experience, 
he  has  indeed  found  a  useful  technique  for  disposing  of 
all  possibilities  of  consumer’s  suits  and  for  proceding 
without  concern  as  to  those  damage  suits. 

The  victimized  consumer  is  entitled  to  the  assistance 
of  this  burden  of  proof  rule.  The  conscientious  seller  will 
have  no  cause  for  alarm. 

3.  The  Court  Precedents  Apply  This  Rule  to  Put 
Some  Burden  on  Sellers  Charged  With  Ceiling 
Price  Violations. 

The  mere  fact  that  the  rule  invoked  by  appellant  places 
some  burden  on  a  party  charged  with  illegality  does  not 
deny  its  applicability.  In  Anglo-American  jurisprudence 
the  party  with  the  absolute  minimum  of  burden  is  the 
man  on  trial  in  a  criminal  case.  Yet  this  court  and  the 
Supreme  Court  have  held,  in  the  overall  interests  of  fair¬ 
ness  to  the  parties  and  reasonable  administration  of  jus¬ 
tice,  that  even  defendants  on  trial  for  their  liberties  must 
carry  the  burden  of  proving  their  denials  or  justifications 
on  certain  issues  where  the  facts  and  proof  lie  particu¬ 
larly  within  their  cognizance.  See  e.g.  Rossi  v.  United 
States.  289  IT.  S.  89,  91  (1933) ;  Williams  v.  United  States, 
78  App.  D.  C.  147, 138  F.  2d  81,  82-83  (1943). 

The  cases  involving  OPA  regulations  have  definitely 
anplied  the  doctrines  so  as  to  put  a  burden  on  the  seller 
who  has  ueculiar  knowledge  of  the  facts  necessary  to  es¬ 
tablish  what  is  the  ceiling.  The  famous  case  of  Brown  v. 
Wars.  135  F.  2d  843  (CCA  8th,  1943),  cert,  denied,  320 
F.  S.  798.  involved  the  appropriate  ceiling  price  for  cer¬ 
tain  candy  bars  which  were  smaller  than  those  made  in 
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the  base  period,  and  which  the  manufacturer  contended 
carried  the  same  ceiling  price  under  the  regulation  as  the 
original  bars.  The  issue  involved  was  the  seller’s  method 
of  operation.  The  court  held  that  the  burden  of  proof  to 
show  the  correct  ceiling  price  was  on  the  manufacturer, 
stating  (p.  850) : 

‘‘This  burden  or  proof  rested  upon  appellee  for  two 
reasons  .  .  .  The  second  reason  is  that  the  evidence 
to  prove  the  existence  of  and  the  effect  upon  product 
weights  of  manufacturing  methods  and  of  changes 
in  formulae  is  peculiarly  within  the  knowledge  of  the 
manufacturer.  ” 

Again  in  Fleming  v.  Harrison ,  162  F.  2d  789,  791  (CCA 
8th),  the  court  particularly  pointed  out  that  it  was  error 
to  direct  a  verdict  for  the  seller,  in  view  of  the  fact  that 
the  burden  of  producing  evidence  on  certain  matters 
rested  with  the  seller  and  not  with  OPA  since  these 
“were  all  matters  peculiarly  within  the  knowledge  of  the 
defendants”  (p.  792). 

The  same  doctrine  wras  applied  in  United  Stales  v.  De 
Porceri .  161  F.  2d  526  (CCA  2d,  1947),  as  an  alternative, 
but  nevertheless  applicable,  ground  of  decision.  The  ceil¬ 
ing  rent  regulation  prohibited  taking  advance  deposits 
except  for  one  month’s  rent,  or  for  the  amount  provided 
in  the  lease  in  effect  in  the  base  period  of  March  1943. 
The  court  held  that  the  burden  of  proving  that  base  prac¬ 
tice  wras  on  the  landlord,  not  the  Government,  saying  per 
Judge  A.  N.  Hand: 

“The  defendants,  howrever,  had  the  burden  of  bring¬ 
ing  themselves  within  the  exception  as  a  matter  of 
defense.  .  .  .  Moreover,  it  seems  that  they  would  be 
likely  to  have  readier  access  to  the  facts  concerning 
the  terms  of  such  a  lease,  if  there  ever  was  one,  than 
the  government.” 

The  State  precedents  likewise  support  appellant’s  posi¬ 
tion.  International  Spangles  Corp.  v.  Marrow  Mfg.  Corp.y 
294  N.  Y.  295,  62  N.  E.  2d  77  (1945),  involved  the  General 
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Maximum  Price  Regulation,  under  which  maximum  prices 
depended  on  prices  charged  in  the  base  period.  In  an 
action  to  recover  the  price  charged,  the  buyer  did  not 
show  what  seller’s  maximum  price  was,  but  he  did  show 
that  the  seller  had  not  used  the  first  two  formulas  of  the 
regulation. 

“The  challenge  comprised  within  the  defendant’s 
pleading  and  supported  by  evidence  cast  upon  plain¬ 
tiff  the  burden  of  proving  that  the  price  demanded 
by  the  plaintiff  for  the  commodity  delivered  was  not 
in  excess  of  the  maximum  price  fixed  in  conformity 
with  the  requirements  of  the  Price  Control  Act  and 
the  Regulation  thereunder.”  (294  N.  T.  at  299). 

The  California  cases  cited  by  this  Court  in  its  original 
opinion  are  not  inconsistent  with  appellant’s  position,  and 
in  fact  tend  to  support  it.  The  case  of  Pappas  v.  Delis , 
79  Cal.  App.  2d  392,  181  P.  2d  61  (1947),  cert,  denied, 
332  U.  S.  808  (1947),  involved  a  buyer  who  refused  to 
pay  on  a  $16,000  contract  for  a  40-acre  crop  of  growing 
onions.  The  court  held,  inter  alia,  that  there  was  no  vio¬ 
lation  of  OPA’s  regulation  (RMPR  271)  because  that  reg¬ 
ulation  did  not  cover  the  sale  of  growing  crops  in  the 
field.  In  the  alternative,  the  court  held  that  there  was  no 
evidence  to  show  a  violation  and  that  the  burden  was  on 
the  buyer  to  introduce  that  evidence  since  he  was  the 
only  one  who  had  available  the  evidence  which  would 
show  whether  or  not  there  was  a  violation.  The  Court 
said  (79  Cal.  App.  2d  at  398) : 

“The  appellant  harvested  and  removed  these  onions 
and  is  the  only  one  who  knew  or  could  have  produced 
evidence  as  to  the  quantity  of  onions  which  was  even¬ 
tually  produced  and  taken  by  the  appellant  by  virtue 
of  this  sale.  He  failed  to  produce  any  evidence  as  to 
this  fact,  and  all  presumptions  are  in  favor  of  the 
judgment  and  not  against  it.” 

In  Balfour  v.  Hewer,  77  Cal.  App.  2d  227,  175  P.  2d  55 
(1946),  the  court  said  that  the  buyer  had  the  burden  of 
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showing  that  the  sale  had  been  made  in  the  absence  of  a 
ceiling  price  established  by  OPA.  But  this  question, 
whether  a  ceiling  had  been  established  by  OPA,  was  as 
easy  for  the  buyer  as  for  the  seller  to  determine, — since 
the  seller  (reselling  surplus  Government  stock)  had  not 
established  the  basic  ceiling  in  any  event,  and  either  party 
could  with  equal  facility  make  inquiry  of  the  OPA. 

4.  The  Application  of  the  Doctrine  to  This  Case 
Requires  Reversal  of  the  Directed  Verdict. 

The  impact  of  the  doctrine  placing  a  burden  on  the 
party  with  “peculiar  knowledge”  varies  with  the  type  of 
case.  As  already  discussed,  sometimes  the  doctrine  places 
an  instant  burden  upon  that  party,  and  sometimes  some 
showing  is  required,  wiiereupon  the  burden  is  shifted  to 
such  party. 

We  submit  that  the  sound  doctrine  for  a  pure  formula 
coiling  regulation  based  on  seller’s  individual  experience, 
wrould  be  to  impose  the  burden  upon  the  seller  instantly. 
The  precedents  on  OPA  violations  all  involve  “freeze” 
regulations,  basing  ceilings  on  the  seller’s  prices  as  of  a 
freeze  date.  It  is  comparatively  easy  for  the  buyer  to 
obtain  information  as  to  the  seller’s  past  prices.  A  ceil¬ 
ing  based  on  the  seller’s  past  markup  refers  to  evidence 
more  uniquely  and  solely  within  the  seller’s  own  personal 
knowledge  and  the  burden  should  be  placed  upon  the 
seller  more  readily. 

But  in  any  event  the  record  contains  evidence  of  viola¬ 
tions  (See  I  above)  winch  are  certainly  sufficient  to  shift 
the  burden  to  seller  under  any  application  of  the  doctrine, 
and  even  assuming  that  the  buyer  is  called  upon  to  make 
some  showing  of  violation  before  the  burden  may  be 
shifted  to  the  seller. 
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D.  Insofar  as  appellees’  claim  is  based  on  quantum 
meruit,  they  clearly  have  the  burden  of  showing  the 
charges  did  vat  exceed  their  maximum  prices . 

The  foregoing  shows  that  a  seller  suing  on  a  contract 
has  some  burden  to  establish  maximum  prices  under  a 
formula  regulation  based  on  his  own  individual  past  ex¬ 
perience. 

The  fact  that  the  court  treated  this  as  an  action  in 
quantum  meruit  for  the  work  on  K  Street  a  fortiori 
places  a  burden  on  appellees.  As  plaintiffs,  they  mtist 
affirmatively  demonstrate  what  the  maximum  possible 
charge  is  under  the  maximum  price  regulation,  in  order 
that  the  court  should  not,  by  its  process,  participate  in 
any  disregard  of  the  applicable  regulations. 

Sound  doctrine  may  'well  require  plaintiff  in  quantum 
meriut  to  make  affirmative  tender  of  compliance  with  OPA 
ceilings  even  when  the  defandant’s  pleadings  have  not 
raised  the  question.  In  quantum  meruit,  the  burden  of 
proof  on  every  element  of  recovery  is  of  course  upon  the 
parties  doing  the  work.  John  Irving  Shoe  Co.  v.  Dugan, 
93  F.  2d  711  (CCA  1st,  1937). 

But  in  any  event,  once  the  issue  is  raised,  clearly  plain¬ 
tiff  must  show  that  the  amount  demanded  does  not  ex¬ 
ceed  the  ceiling.  That  is  true  generally,  and  particularly 
as  to  a  formula  regulation  turning  on  information  pecu¬ 
liarly  within  the  seller’s  knowledge. 

Certainly,  if  an  express  contract  or  a  contract  implied 
in  fact  cannot  violate  the  OPA  ceiling,  a  contract  will 
not  be  implied  in  law  to  pay  an  illegal  sum.  Certainly, 
no  court  will  permit  a  company  to  obtain  on  a  quantum 
meruit  more  than  it  could  lawfully  have  obtained  on  an 
express  contract.  Certainly,  a  company  which  must  con¬ 
duct  its  contractual  affairs  by  determining  its  own  maxi¬ 
mum  price  and  then  assuring  the  buyer  that  its  contract 
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prices  are  not  in  excess  of  its  ceiling,  cannot  expect  to 
avoid  the  entire  obligation  of  conforming  to  the  govern¬ 
ment’s  maximum  price  regulations  by  arranging  its  deal¬ 
ings  with  its  customers  on  the  payment  of  “reasonable 
value” — whether  that  value  is  determined  by  negotiation, 
or  by  court  judgment. 

Although  the  thought  of  the  trial  court  is  by  no  means 
clear,  apparently  the  court  felt  that,  since  the  K  Street 
job  was  being  submitted  on  a  quantum  meruit  basis,  the 
whole  OPA  issue  was  no  longer  of  any  significance.  (Tr. 
Transcript  p.  1034-1035). 

In  the  present  case,  for  example,  the  master  found  that 
the  fair  and  reasonable  value  of  the  K  Street  painting 
was  $3909.88  (Jt.  App.  19),  and  his  totals  w’ere  carried 
over  into  the  jury’s  verdict. 

But  appellant’s  evidence  as  to  omissions,  assuming  that 
it  is  believed,  as  a  matter  of  credibility,  and  the  testi¬ 
monies  of  Weiss  and  Fisher,  referred  to  in  “I”  above, 
taken  together,  indicate  even  the  $3909.88  exceeds  the  ap¬ 
pellees’  OPA  ceiling. 


m 

Appellant’s  Rights  of  Discovery  Do  Not  Negative 
Appellees’  Burden  of  Proof. 

In  its  order  granting  the  petition  for  rehearing,  this 
court  requested  that  attention  be  directed  to  the  effect  of 
the  right  of  defendant  to  obtain  discovery,  under  the  Fed¬ 
eral  Rules  of  Civil  Procedure,  or  otherwise. 

Initially  it  should  be  observed  that  the  Supreme  Court 
has  already  held  that  the  new  Rules  of  Civil  Procedure 
do  not  shift  the  burden  of  proof  in  diversity  cases.  The 
state  law  applies,  Palmer  v.  Hoffirum,  318  U.  S.  800;  Cities 
Service  Oil  Co.  v.  Dvmlap,  308  U.  S.  208. 
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The  new  discovery  rules  are  not  intended  to  change 
the  responsibilities  of  proof  at  the  trial,  but  merely  to 
“advance  the  stage  at  which  the  disclosure  can  be  com¬ 
pelled  from  the  time  of  trial  to  the  period  preceding  it, 
thus  reducing  the  possibility  of  surprise.  ”  Hicbrum  v. 
Taylor,  329  U.  S.  495,  507. 

“The  practice  of  the  court  of  chancery  to  ‘probe  the 
conscience’  of  the  defendant,  and  to  compel  him  to 
make  full  disclosure  of  matters  within  his  knowledge 
in  all  suits  for  relief,  was  coeval  with  the  establish¬ 
ment  of  the  court  itself,  and  was  one  of  the  principal 
means  by  which  it  rapidly  extended  its  general  juris¬ 
diction.  The  auxiliary  jurisdiction  to  compel  discov¬ 
ery  alone  without  relief,  in  aid  of  proceedings  at  law, 
was  somewhat  later  in  origin,  but  still  exercised  at  an 
early  day.” 

Indeed,  one  of  the  purposes  of  the  new  Rules  was  to 
modify  the  restrictive  holding  under  Equity  Rule  58  that 
discovery  could  be  obtained  only  of  matters  exclusively  or 
peculiarly  within  the  knowledge  or  control  of  the  adverse 
party.  41  Mich.  L.  Rev.  207. 

But  the  availability  of  discovery  of  facts  within  the 
peculiar  knowledge  of  the  other  party  has  never  been 
thought  to  avoid  placing  the  burden  on  such  party.  In¬ 
deed,  in  Seitz  v.  Mitchell,  94  U.  S.  580  (1877),  where  the 
bankrupt  husband’s  burden  was  placed  on  the  wife  rather 
than  his  creditors  to  prove  the  source  of  the  funds  for 
the  purchase  of  property  deeded  to  her,  the  court  pointed 


“[the  wife]  avers  that  she  paid  it  with  means  and 
money  earned  and  procured  wholly  by  herself.  Of 
that  there  is  no  proof,  nor  attempt  to  adduce  proof; 
though,  if  the  fact  were  so,  the  means  of  proving  it 
must  have  been  peculiarly  within  her  knowledge  and 
power  ...” 
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Yet  in  this  case  the  Court  expressly  pointed  out  that 
“no  discovery  is  ashed  and  no  interrogatories  are  'pro¬ 
pounded''  Ibid  at  581. 

The  right  of  discovery  falls  far  short  of  a  transfer  of 
the  burden  of  proof  in  its  practical  effect.  Ask  a  hostile 
party  for  his  records  and  he  may  not  remember  where 
they  are.  Add  the  interest  of  meeting  the  burden  of 
proof  and  he  will  somehow  initiate  a  search  which  will 
find  them.  On  discovery,  a  hostile  party  often  cannot  re¬ 
member  facts.  Add  the  incentive  of  necessity  to  meet  a 
burden,  and  he  will  dig  them  out  if  they  are  favorable. 

The  difficulties  in  eliciting  facts  out  of  a  hostile  witness 
are  wryly  indicated  by  the  judge  in  Merriam  v.  Venida 
Blouse  Corp.,  supra.  The  trustee,  in  seeking  to  establish 
fraud  in  the  issuance  of  Venida  Corporation  stock  to  the 
bankrupt’s  wife  and  daughter,  called  the  accountant.  See 
23  F.  Supp.  at  p.  660 : 

“The  accountant,  who  had  served  Venida  in  and  since 
its  inception  and  the  Breehers  for  some  time  prior 
thereto,  was  called  as  a  witness,  a  hostile  witness,  of 
course,  by  the  trustee  and  he  testified  that  he  had 
none  of  the  corporation  boohs,  records,  tax  reports 
or  any  other  records  pertaining  to  the  company,  nor 
any  records  of  his  own  in  reference  thereto.  He  had, 
however,  audited  the  company  books  monthly  for  a 
long  period  of  years  if  not  throughout  its  exist¬ 
ence.  .  .  . 

“The  bankrupt  and  his  wife  visited  the  accountant 
in  1923  and  had  a  conference  with  him  concerning  the 
organization  of  Venida.  The  accountant  testified  that 
the  capital  stock  was  issued  for  money  and  the  money 
was  paid  in,  although  he  does  not  remember  whose 
money  it  was  or  how  much,  and  that  they  instructed 
him  in  setting  up  the  books  of  the  corporation.” 
(Emphasis  added.) 

As  to  questions  involving  a  person’s  bookkeeping  sys¬ 
tem,  its  complications  and  exceptions,  you  cannot  under¬ 
stand  them  as  a  practical  matter  unless  the  owner  is  at 
hand  and  a  willing  teacher. 
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The  purpose  of  the  burden  of  proof  rule  is  not  accom¬ 
plished  by  the  discovery  rule.  Indeed,  in  this  case  ap¬ 
pellant  did  try  discovery  procedures.  He  only  ran  into  a 
stone  wall  of  lack  of  records  and  lack  of  information 
showing  just  how  appellees  determined  their  ceilings. 


CONCLUSION 


For  the  reasons  stated  the  lower  court  erred  in  direct¬ 
ing  a  verdict  against  appellant  on  the  ceiling  price  issue. 
In  an  effort  to  save  money  appellant  reduced  specifica¬ 
tions  on  his  building.  Yet  appellees  charged  the  same 
price  for  lesser  services.  We  believe  that  appellees  are 
properly  called  upon  to  explain  and  justify  their  price 
and  failure  to  make  reduction  in  the  light  of  the  ceiling 
price  regulation.  And  in  any  event,  appellant  is  entitled 
to  submit  to  the  jury  his  claim  that  he  was  victimized  by 
appellees’  violations  of  the  ceiling.  The  cause  should  be 
remanded  with  directions  that  in  the  posture  of  this  case 
appellees  had  the  burden  of  proving  what  were  their  ceil¬ 
ing  prices,  and  requiring  the  court  to  submit  the  ceiling 
price  issues  to  the  jury  with  proper  instructions. 
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BRIEF  OF  APPELLEES  ON  REHEARING 


INTRODUCTION 

Because  appellant’s  burden  of  proof  contention  ap¬ 
peared  wholly  without  merit,  this  counsel  dealt  with  it 
summarily  in  their  original  brief.  Fuller  exploration  con¬ 
tained  in  this  brief  on  rehearing  fully  confirms  that  ear¬ 
lier  view. 
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COUNTERSTATEMENT  OF  CASE 

To  keep  this  brief  within  reasonable  limits,  appellees 
incorporate  herein  by  reference  their  counterstatement 
as  set  out  in  their  original  brief  (p.  2  et  seq.)  Addition¬ 
ally,  three  significant  features  of  the  record  overlooked 
by  appellant  should  be  noted : 

(1)  Extensive  testimony  before  the  special  master,  and 
in  a  more  limited  form  at  the  trial,  showed  that  appellees’ 
estimating  formula  and  computations  had  been  constant 
for  a  substantial  period  of  years,  including  the  years  of 
their  base  period  and  the  time  when  the  work  was  done 
for  appellant. 

(2)  The  only  pricing  system  appellees  had  ever  used 
was  an  estimated  method  predicated  upon  appellees’  ex¬ 
pert  opinion  as  to  what  a  job  should  cost,  not  what  it 

actuallv  did  cost. 

— 

(3)  The  special  master  made  specific  findings  that  there 
was  no  evidence  of  any  OPA  violations  on  the  jobs  in 
question  and  these  findings  were  in  evidence  below  as 
part  of  appellees’  prima  facie  case. 

SUMMARY  OF  ARGUMENT 

I. 

A.  Appellant  argues  that  although  the  burden  of  proof 
is  normally  on  the  proponent  of  the  issue  of  violation, 
the  burden  shifts  where  the  other  party,  the  seller,  has 
peculiar  knowledge  of  the  facts. 

B.  But  the  burden  of  proof  as  distinguished  from  the 
burden  of  going  forward,  never  shifts. 

C.  There  is  actually  no  rule  placing  the  burden  of 
proof  on  one  party  solely  by  reason  of  peculiar  knowd- 
edge. 
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1.  Analysis  of  appellant’s  citations  show  that  they 
do  not  support  his  argument. 

2.  A  long  series  of  decisions  under  the  Emergency 
Price  Control  Act  places  the  burden  of  proof  on 
the  proponent  of  the  issue  of  violation  even  though 
the  seller  may  have  peculiar  knowledge  of  the 
facts  or  better  means  of  proving  the  facts. 

D.  As  a  matter  of  policy,  the  burden  of  proof  is  on  the 
buyer,  because  a  successful  defense  of  OPA  violation 
would  have  severe  punitive  results  on  the  seller.  More¬ 
over,  the  regulations  present  such  complexities,  that  a 
ruling  as  to  where  the  burden  of  proof  lies  on  a  defense 
of  violation  may  actually  determine  the  case.  Further¬ 
more,  the  buyer  and  consumers  generally  are  protected 
because  the  seller’s  price  is  determined  on  a  quantum 
meruit  basis,  and  so  the  jury  determines  what  is  or  is 
not  a  fair  and  reasonable  price. 

E.  In  any  event,  the  liberal  Federal  discovery  rules 
make  available  to  the  buyer  any  facts  within  the  knowl¬ 
edge  of  the  seller. 

II. 

The  appellant  did  not  establish  a  prima  facie  case  (assum¬ 
ing  he  had  the  burden  of  proof)  because:  (1)  He  offered  no 
proof  whatsoever  as  to  the  appellees’  base  period  price, 
which,  under  the  regulation,  would  be  the  seller’s  ceiling 
price,  and  (2)  His  computation  attempting  to  establish  a 
violation  was  based  on  a  cost  analysis  of  work  actually 
done,  whereas,  under  the  regulation,  the  appellees  were 
permitted  to,  and  did  compute  their  price  solely  on  an 
estimated  basis. 
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ARGUMENT 

I. 

Appellant  Had  the  Burden  of  Proving  His  Defense  That 

Appellees'  Charges  Were  in  Excess  of  OPA  Ceilings. 

A.  The  Appellant's  Argument 

Briefly  summarized,  the  appellant’s  argument  runs  as 
follows:  Ordinarily  the  burden  of  proof  on  any  issue  is 
upon  the  proponent  and  more  particularly  ‘‘the  burden  of 
proving  violations  of  ceiling  regulations  rests  upon  the 
.  .  .  buyer”  (Br.  11).  However,  this  general  rule  does 
not  apply  where  the  other  party  has  peculiar  knowledge 
of  the  facts  necessary  to  prove  or  disprove  the  alleged 
violation.  Under  the  special  circumstances  here,  the  bur¬ 
den  of  proof  shifted  to  appellees  because  the  applicable 
regulation  imposed  formula  price  ceilings  keyed  to  the 
seller’s  own  historical  selling  margins  which  was  infor¬ 
mation  peculiarly  within  the  knowledge  of  the  seller. 

B.  The  Burden  of  Proof  Never  Shifts 

Both  in  his  petition  for  rehearing  and  in  his  brief  on 
rehearing,  appellant  loosely  implies  that  developments  at 
the  trial  below  required  that  the  burden  of  proof  shift. 
In  similar  vein,  this  Court’s  order  states  that  the  parties 
should  consider  “whether  or  not  the  burden  of  proving 
non-violation  either  rested  upon  the  plaintiffs  or  shifted 
to  them .”  (Italics  supplied). 

At  the  outset,  lest  confusion  be  compounded,  a  distinc¬ 
tion  must  be  drawn  between  burden  of  proof  or  burden  of 
persuasion  (or  non-persuasion)  on  the  one  hand  and  bur¬ 
den  of  going  forward  or  burden  of  explanation  on  the 
other  hand.  The  first,  the  burden  of  proof,  is  constant 
and  remains  with  the  party  upon  whom  it  is  placed  by 
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pleading  or  substantive  law.  It  does  not  shift  with  the 
evidence.  The  second,  the  burden  of  going  forward,  may 
shift  from  time  to  time  during  the  trial  as  one  or  the 
other  of  the  parties  makes  out  a  so-called  prima  facie 
case  on  some  issue  which  will  ultimately  sustain  the  ulti¬ 
mate  burden  of  proof  in  the  absence  of  rebuttal  or  expla¬ 
natory  evidence.  See  Commercial  Molasses  Corp.  v.  New 
York  T.  B .  Corp.y  314  U.  S.  104,  110-111  (1941).  See  also 
extensive  discussion  in  Wigmore,  Evidence  (3d.  Ed.)  Vol. 
IX,  2488-2489. 

Accordingly,  in  this  part  of  the  brief,  it  must  be  as¬ 
sumed  that  the  burden  of  proof,  regardless  of  the  trend 
of  the  proceedings  below,  was  absolutely  fixed  upon  either 
appellant  or  appellees  depending  upon  the  pleadings  and 
substantive  law.  Whether  or  not  the  burden  of  going  for¬ 
ward  “shifted”  by  reason  of  the  posture  of  the  evidence 
will  be  discussed  hereinafter  in  Part  II  of  the  Argument. 

C.  There  Is  No  Rule  or  Policy  Removing  the  Burden  of 
Proof  From  the  Proponent  Merely  Because  of  the 
Other  Party’s  Peculiar  Knowledge  of  the  Facts . 

Eliminating  all  the  window  dressing,  appellant’s  entire 
argument  resolves  itself  into  the  single  motion  that  not¬ 
withstanding  general  rules  to  the  contrary,  the  burden  of 
proof  is  fixed  upon  that  party  having  peculiar  knowledge 
of  the  facts.  However,  careful  examination  of  the  au¬ 
thorities  alleged  to  support  this  novel  doctrine  reveals 
that  there  is,  in  fact,  not  one  single  common  law  decision 
fixing  the  burden  of  proof  on  this  suggested  basis  alone. 
There  is  vague  language.  There  is  dictum.  There  is  sup¬ 
porting  reasoning  and  unsupported  vague  text  statements. 
There  is  no  such  law. 

Starting  with  Wigmore,  we  find  that  generally  speaking 
there  are  three  “tests”  for  determining  where  the  burden 
of  proof  should  lie.  Evidence  (3d  Ed.)  Vol.  IX,  §  2486. 
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One  test  places  the  burden  on  the  party  having  in  form 
the  affirmative  allegation.  That  test  places  the  burden  on 
appellant  since  he  alleged  that  there  was  a  violation  of 
OPA  price  regulations.  Another  test  imposes  the  burden 
on  “the  party  to  whose  case  the  fact  is  essential” — essen¬ 
tial  to  appellant’s  defense  here  is  the  claim  of  violation.1 

Finally,  Wigmore  suggests  the  test  fixing  the  burden  on 
the  “party  who  presumably  has  peculiar  means  of  knowl¬ 
edge  enabling  him  to  prove  the  fact,  if  it  is  false”.  This 
is  the  test  appellant  seeks  to  appropriate.  But  the  cases 
Wigmore  cites  as  illustrations  indicate  that  this  last  test 
is  applied  only  where  unequivocal  substantive  law — usually 
express  statutory  provisions — prescribe  this  exception  to 
the  general  rule  that  the  burden  of  proof  is  on  the  pro¬ 
ponent.  See  footnote  3  at  pp.  275-276,  op.  cit.  supra. 
Thus,  that  test  too  is  inapposite  here — as  will  be  more 
fully  shown  hereinafter.  See  particularly  discussion  of 
Porter  v.  Lcvcnthal,  infra  pps.  10-11;  FJemmg  v.  Ash- 
haugh,  infra,  pps.  11-12. 

1.  Appellant’s  Citations  Do  Not  Suppop.t  His  Argument 

Appellant  is  enamoured  of  the  decision  in  Brown  v. 
Mars.  135  F.  2d  843  (C.C.A.  S,  1943),  cert.  den.  320  U.  S. 
798.  There  the  Government  established  a  prima  facie 
case  of  violation  of  OPA  regulations  by  proving  that  de¬ 
fendant,  Mars,  had  reduced  the  size  of  its  candy  bars. 
Under  the  regulations,  reduction  in  size,  unaccompanied 
by  reduction  in  price,  ipso  facto  constituted  violation. 
Defendant  then  tried  to  show  it  was  within  an  exception 


1  Appellant  obliquely  suggests  (Br.  23)  that  the  seller-plaintiff 
might  be  required  to  prove  OPA  compliance  even  in  the  absence 
of  any  such  defense  in  the  pleadings.  This  is  an  absurdity  belied 
by  case  history  for  it  has  never  been  suggested  that  pleadings  and 
proof  of  legality  is  an  essential  element  of  a  plaintiff’s  claim.  If 
appellant  was  of  the  contrary  view,  he  could  have  tested  the  issue 
on  a  motion  to  dismiss. 
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to  the  regulation  permitting  reduction  in  size  if  necessi¬ 
tated  by  material  shortages  and  substitutions. 

The  Mars  decision  lends  appellants’  thesis  no  real  sup¬ 
port.  The  actual  ground  for  the  decision  was  that  the 
burden  of  proof  was  on  Mars  because  it  relied  upon  an 
exception  in  the  regulation  to  defeat  a  prima  facie  show¬ 
ing  of  non-compliance.  Thus,  the  actual  holding  of  the 
case  is  conventional:  A  party  seeking  to  establish  that 
his  case  falls  within  an  exception  to,  or  special  proviso 
of  a  statute  bears  the  burden  of  proof  on  this  claim.2 
Appellant,  incidentally  omits  any  reference  to  this  basic 
ground  of  the  Mars  case,  supplanting  it  with  asterisks  in 
the  quotation  in  his  brief.  What  appellant  does  quote  is 
merely  reasoning  in  support  of  the  rule  that  one  claiming 
that  he  is  within  the  exception  to  a  statute  must  bear  the 
burden  of  proving  that  he  is.  There  is  no  indication  that 
the  Eighth  Circuit  would  have  used  this  supporting  rea¬ 
soning  as  the  criterion  to  determine  vTho  in  the  first  in¬ 
stance  bore  the  burden  of  proof  and  whether  that  party 
made  out  a  prima  facie  case.  In  fact,  the  decision  plainly 
shows  that  it  wras  understood  that  the  burden  of  proof  on 
the  issue  of  violation  was  on  the  party  claiming  a  viola¬ 
tion,  the  Government,  which  had  assumed  the  burden  and 
established  a  prima  facie  case  of  violation  by  showing  re¬ 
duction  in  size  unaccompanied  by  reduction  in  price.  That 
the  reference  to  peculiar  knowledge  (quoted  by  appellant) 
w’as  made  by  the  Court  only  in  connection  with  the  defen¬ 
sive  allegation  of  being  within  an  exception  and  would  not 
have  been  the  Court’s  criterion  for  determining  who  bore 
the  burden  of  proof  on  the  initial  issue  whether  there  w’as 
a  violation,  is  clear  from  the  decisions  cited  by  the  Eighth 
Circuit.  The  first  case  referred  to  by  the  Court  wTas 


2  See  Javierre  v.  Central  Altagracia,  217  U.S.  502  (1910);  Wal¬ 
ling  v.  General  Industries  Co.,  330  U.S.  545  (1947) ;  FTC  V.  Mor¬ 
ton  Salt  Co.,  334  U.S.  37  (1948). 


8 


United  States  v.  Denver  <&  Rio  Grande  Rid.  Co.,  191  U.  S. 
84  (1903),  holding  that  where  a  prima  facie  trespass  was 
made  out  and  the  defendant  thereafter  relied  upon  excuse 
or  license,  the  burden  of  proof  was  on  the  defendant  to 
establish  the  license.  In  short,  all  the  Eighth  Circuit  in 
effect  said  was  “You  claim  that  your  apparent  violation 
is  justified  by  manufacturing  circumstances  bringing  you 
within  an  exception.  You  have  the  burden  of  proving 
you  are  within  the  exception  and  certainly,  since  you  know 
the  facts,  you  are  best  able  to  do  so.” 

Finally,  the  supporting  reasoning  of  the  Mars  decision 
finds  no  parallel  here,  because  in  Mars  the  data  incident 
to  the  claim  of  exception  involved  technical  and  more  or 
less  esoteric  phases  of  manufacturing  methods  and  proc¬ 
esses  which  probably  only  the  defendant  manufacturer 
could  explain  and  which  would  be  difficult  of  disclosure 
through  the  discovery  process.  In  the  instant  case,  rele¬ 
vant  information  to  determine  whether  appellees  con¬ 
formed  to  or  violated  price  ceilings  was  obtainable  by 
discovery,  as  is  more  fully  discussed  infra  subpart  E. 

Next,  appellant  relies  upon  Fleming  v.  Harrison,  162  F. 
2d  7S9  (C.C.A.  8,  1947)  which,  in  the  process  of  partially 
quoting  and  partially  paraphrasing,  he  distorts.  That 
decision  did  not  hold  that  the  burden  of  proof  was  on  the 
seller.  It  merely  held  that  where  the  plaintiff  had  alleged 
a  violation  of  the  pertinent  price  regulation  and  defendant 
had  not  contested  the  allegation,  the  plaintiff  and  the  trial 
judge  were  entitled  to  assume  that  the  alleged  violation 
was  not  denied. 

Other  cases  cited  by  appellant  are  similarly  distinguish¬ 
able.  Selma,  Rome,  etc.  R.  R.  v.  United  States,  139  U.  S. 
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560  (1891)  is  not  fully  and  correctly  quoted  from  by  ap¬ 
pellant  and  again  is  an  instance  of  the  burden  of  going 
forward  to  contravene  a  prima  facie  case  rather  than  a 
case  involving  any  question  as  to  burden  of  proof.  Inter¬ 
national  Spangles  Corp.  v.  Marrow  Mfg.  Corp.  294  N.Y. 
295,  62  N.E.  2d  77  (1945)  and  GreenLeafs  Lessee  v.  Birth, 
6  Pet.  302  (1832)  we  have  already  distinguished  in  our 
main  brief  (pp.  21-23).  Nor  can  appellant  gain  comfort 
from  Seitz  v.  MitcheU,  94  U.  S.  580  (1877)  because  it  does 
not  rest  upon  any  burden  of  proof  issue  but,  as  specifi¬ 
cally  pointed  out  in  the  decision,  upon  an  established 
common  law  presumption  with  respect  to  unexplained 
transfers  of  property  between  husband  and  wife. 

Thus,  -we  find  that  appellant’s  array  of  authorities  for 
his  thesis  that  the  burden  of  proof  follows  upon  peculiar 
knowledge  are  illusory  support  indeed.  In  the  simplest 
terms,  appellant  is  without  authoritative  support  and 
actually  is  reduced  to  reliance  upon  one  questionable  New 
York  lower  court  decision,  which  itself  lacks  logic  or  sup¬ 
port. 

2.  The  Overwhelming  Weight  of  OPA  Cases  Belies 

Appellant’s  Claim. 

Other  than  the  New  York  state  cases  distinguished  in 
our  main  brief  (at  pp.  22-23),  we  have  found  no  decisions, 
federal  or  state,  dealing  with  burden  of  proof  when  non- 
compliance  was  injected  as  an  issue  by  way  of  defense. 
However,  there  are  a  whole  series  of  federal  and  state 
decisions  where  the  issue  has  been  raised  in  treble  dam¬ 
age  suits  and  in  all,  without  exception,  the  courts  have 
held  that  the  party  alleging  non-compliance — that  is,  the 
buyer  and  not  the  seller — has  the  full  burden  of  proof  on 
every  phase  of  the  case  incident  to  that  charge.  In  those 
decisions,  arguments  identical  to  appellant’s  as  to  the 
seller’s  peculiar  knowledge  have  been  flatly  rejected.  Some 
have  involved  formula  regulations  and  many  were  keyed 
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to  the  particular  methods,  practices  or  prices  of  the  seller 
in  a  base  period.  A  number  of  decisions  have  emphasized 
the  point  that  the  party  charging  non-compliance,  the 
buver  or  the  Government,  must  not  onlv  carrv  the  burden 
of  proof  on  non-compliance,  but  must  offer  particularly 
convincing  evidence  because  a  treble  damage  action  is 
penal  in  nature.  A  fortiori,  it  is  logical  that  the  burden 
must  remain  on  the  buyer  where,  as  in  the  instant  case, 
the  buyer  seeks  not  merely  treble  the  amount  of  any 
alleged  overcharge,  but  seeks  to  penalize  the  seller  by  de¬ 
priving  him  of  the  entire  price  of  goods  or  services  on 
grounds  of  alleged  non-compliance. 

Porter  v.  LeventhaX,  160  F.  2d  52,  5S-59  (C.C.A.  2, 
1946),  involved  a  civil  treble  damage  suit  against  a  cigar¬ 
ette  lighter  distributor  arising  under  the  so-called  Gen¬ 
eral  Maximum  Price  Regulation.  Since  the  defendant- 
seller  had  no  sales  experience  during  the  price  control 
base  period,  the  regulations  required  him  to  sell  at  prices 
not  in  excess  of  the  base  period  prices  of  his  most  closely 
competitive  seller  of  the  same  class.  The  plaintiff  proved 
that  the  cigarette  lighters  were  manufactured  by  only  one 
company  and  that  this  company  also  acted  as  a  jobber. 
The  Second  Circuit  held  that  the  plaintiff  had  the  full 
burden  to  prove  what  defendant’s  price  ceiling  was  in 
order  to  prove  a  violation  and  that  proof  as  to  what  the 
prices  of  one  jobber  competitor  were  did  not  make  out  a 
prima  facie  case  that  the  jobber  was  the  defendant’s 
“most  closely  competitive  seller”.  The  plaintiff  argued, 
as  does  the  appellant  here,  that  the  seller  had  the  burden 
of  proof  on  this  issue  because  of  his  peculiar  knowledge. 
Disposing  of  this  contention,  the  Second  Circuit  stated: 

“Plaintiff  asserts  that  data  showing  the  prices  in 
March,  1942,  of  the  defendant’s  ‘most  closely  com¬ 
petitive  seller’  were  peculiarly  accessible  to  defend¬ 
ant.  Whether  that  is  true  may  perhaps  be  doubted 
considering  plaintiff’s  statutory  powers  to  obtain  evi- 
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dence  from  all  sellers  [cf.  discovery  rules  available 
to  Tendler].  But  assuming  arguendo  that  the  data 
were  peculiarly  available  to  defendant,  we  still  could 
not  agree  that  defendant  [the  seller]  had  either  the 
burden  of  proof  or  of  “going  forward”  .  .  .  the  plain¬ 
tiff  did  not  show  that  the  defendant  had  done  the 
wrong  of  which  plaintiff  complains,  i.e.,  charged 
prices  in  violation  of  the  regulation.  .  .  .  That  de¬ 
fendant  used  an  improper  method  in  determining  its 
prices  is  not  proof  that  its  prices  were  excessive  .  .  . 
Even  if  defendant  had  thrown  dice  to  arrive  at  its 
prices,  they  might  nevertheless  be  no  higher  than 
those  of  the  most  closely  competitive  seller.  To 
prove  that  they  were  higher  was  plaintiff’s  burden 
and  that  burden  it  did  not  discharge.” 

Porter  v.  Kenmore  Mfg.  Co.,  161  F.  2d  123,  125  (C.C.A. 
7,  1947),  was  another  treble  damage  action  which,  like  the 
instant  case,  involved  a  complicated  regulatory  pattern 
keyed  to  a  base  period.  The  Seventh  Circuit,  after  recit¬ 
ing  and  reviewing  the  complex  provisions  of  the  regula¬ 
tions  involved,  stated: 

“We  are  not  enlightened  by  evidence  or  explanation 
as  to  what  this  amendment  [to  the  regulation]  means. 
“If  defendant  and  others  similarly  situated  are  to  be 
charged  with  a  violation  of  the  O.P.A.  Act  .  .  .  they 
should  be  permitted  to  rely  upon  the  rule  which  re¬ 
quires  the  plaintiff  to  prove  the  allegations  of  its 
charge,  and  that  rule  must  be  most  stringently  en¬ 
forced  when  the  action  is  quasi  criminal.” 

In  Fleming  v.  Ashbangh,  158  F.  2d  826,  828  (C.C.A.  9, 
1947),  a  treble  damage  action  for  alleged  overceiling  sale 
of  shingles  covered  by  Maximum  Price  Regulation  164, 
the  basic  issue  was  whether  the  sales  were  made  directly 
from  the  mill  or  from  a  distribution  yard.  The  difference 
was  significant  because  price  differentials  were  deter¬ 
mined  by  the  place  of  shipment.  The  plaintiff  offered 
invoices  covering  the  sales,  but  they  did  not  clearly  show 
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the  point  of  shipment.  In  this  connection,  the  court 
stated : 

“To  meet  this  absence  of  proof,  appellant-plaintiff 
contends  that  if  the  question  of  the  origin  of  the  ship¬ 
ment  is  ‘exclusively  within  the  defendant’s  knowledge’, 
appellant  is  relieved  of  his  burden  and  the  burden  of 
proof  shifts  to  the  appellee.  We  do  not  agree,  but  if 
such  were  the  law,  it  has  no  application  here.” 

To  same  effect  see  Fleming  v.  Fir-Tex  Sal-es  Corp.,  69 
F.  Supp.  902  (S.D.  Calif.  C.D.,  1947). 

In  Fleming  v.  Central  Cheese  Co.,  164  F.  2d  294,  297- 
29S  (C.C.A.  7,  1947),  a  treble  damage  action,  the  issue 
was  whether  the  defendant-seller  was  a  primary  whole¬ 
saler  within  the  meaning  of  Maximum  Price  Regulation 
289,  in  which  event  the  sales  in  question  would  have  been 
at  over-ceiling  prices.  Whether  the  defendant  was  a  pri¬ 
mary  wholesaler  depended  upon  its  particular  methods  of 
doing  business  and  upon  an  array  of  factors  which  the 
seller  itself  would  be  in  the  better  position  to  explain. 
In  reversing  the  judgment  for  the  plaintiff,  the  court 
stated : 

“In  our  view,  there  is  only  one  way  this  judgment 
could  be  affirmed  and  that  is  on  the  theory  advanced 
by  the  plaintiff  that  because  the  defendant  does  not 
come  strictly  within  the  definition  of  a  ‘cash  and  carry 
wholesaler’  it  must  be  classified  as  a  ‘primary  whole¬ 
saler’  ...  It  would  be  just  as  reasonable  to  argue, 
however,  that  because  the  defendant  was  not  wdthin 
the  definition  of  a  ‘primary  wholesaler’,  it  must  be  a 
‘cash  and  carry  wholesaler’  .  .  .  The  theory  does 
violence  to  the  rule  which  imposes  upon  the  plaintiff 
the  burden  of  proving  a  case  entitling  it  to  judg¬ 
ment.  While  the  plaintiff’s  argument  on  this  score 
has  some  plausibility,  it  cannot  be  used  as  a  substi¬ 
tute  for  proof. 

“Plaintiff  stresses  the  rule  which  calls  for  an  inter¬ 
pretation  of  the  regulation  most  likely  to  effectuate 
its  purpose.  We  hardly  think,  however,  that  such 
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rule  affords  any  support  for  a  judgment  based  upon  a 
factual  situation  which  the  plaintiff  has  failed  to  es¬ 
tablish.’  ’ 

To  same  effect,  involving  same  issue,  see  Porter  v.  Nel¬ 
son-Ricks  Creamery ,  69  F.  Supp.,  235  (D.  Idaho  E.D., 
1947). 

In  Bowles  v.  Passini,  61  F.  Supp.  794,  796  (E.D.  Wise., 
1945),  a  treble  damage  action  under  Maximum  Price  Reg¬ 
ulation  280,  the  regulation  provided  that  the  seller  was 
permitted  to  charge  the  highest  price  he  had  charged  a 
purchaser  of  the  same  class  during  the  base  period.  The 
court  held  that  the  plaintiff  had  the  burden  to  establish 
what  the  defendant-seller’s  base  period  pricing  practice 
was.  Furthermore,  the  court  held  that  where  the  question 
at  issue  was  whether  during  the  base  period  the  defend¬ 
ant-seller  had  followed  the  practice  of  setting  different 
prices  per  pound  to  different  purchasers,  the  burden  of 
proof  was  on  the  plaintiff  and  not  on  the  seller. 

In  Bowles  v.  Gulf  Refining  Co.,  61  F.  Supp.  149  (N.D. 
Ohio  E.D.,  1945),  a  treble  damage  action  for  alleged  over¬ 
charges  on  oil  shipments,  the  issue  involved  a  comparison 
of  base  period  prices  for  the  same  types  of  shipments 
from  the  same  shipping  points  (prices  varying  according 
to  the  shipping  point).  The  plaintiff’s  evidence  did  not 
disclose  base  period  shipments  by  the  defendant  from  the 
particular  origin  points  involved  in  the  case.  Finding  for 
the  defendant-seller,  the  court  stated: 

“The  burden  of  proof  is  upon  [the  plaintiff]  in 
charging  a  sale  as  being  above  the  seller’s  ceiling,  to 
prove  what  the  ceiling  is,  and  where,  as  here,  this 
was  not  done,  there  is  no  basis  for  a  finding  that  the 
seller  had  violated  the  General  Maximum  Price  Regu¬ 
lation  ...” 

In  Goddard  v.  Maddox,  67  F.  Supp.  1011  (N.D.  Ga., 
1947)  a  treble  damage  action  involving  a  used  car  sale, 
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the  court  held  that  the  burden  of  proof  was  on  the  buyer 
to  establish  the  over-ceiling  sale  and  that  since  the  evi¬ 
dence  failed  to  preponderate  on  either  side,  the  court  was 
required  to  find  for  the  defendant. 

All  other  federal  decisions  under  the  Emergency  Price 
Control  Act  likewise  place  the  burden  of  proof  as  to 
price  violation  on  the  party  making  the  allegation.  See 
Fleming  v.  Myers ,  159  F.  2d  210  (C.C.A.  9,  1947)  (involv¬ 
ing  reference  to  the  seller’s  base  period  prices) :  Porter  v. 
Rabinowitz ,  159  F.  2d  512  (C.C.A.  5,  1947)  (a  formula 
regulation  keyed  to  grading  practices  in  the  fur  industry, 
the  court  holding  that  proof  of  grading  practices  in  the 
fuel  industry  is  on  the  person  charging  the  violation) ; 
Porter  v.  Tankar  Gas .  68  F.  Supp.  103  (D.  Minn.,  1946) ; 
Barnes  v.  Bmcles,  157  F.  2d  790  (C.C.A.  5,  1946). 

Other  than  the  two  New  York  decisions  previously  dis¬ 
tinguished,  the  state  decisions  are  also  in  accord  with  all 
the  federal  decisions  unanimously  holding  that  the  burden 
of  proof  on  a  civil  charge  of  O.P.A.  violation  is  upon  the 
proponent.  Thus,  in  Alpert  v.  Greenlee ,  148  P.  2d  777, 
779  (Idaho,  1944),  a  treble  damage  action  by  the  consumer 
against  a  plumber  involving  again  a  formula  regulation, 
the  court  in  holding  for  the  plumber  stated: 

“The  Emergency  Price  Control  Act  of  1942  and  regu¬ 
lation  orders  thereunder  were  not  adopted  to  hamper 
or  penalize  legitimate  business  but  rather  to  protect 
the  public  in  time  of  great  national  emergencies 
against  the  avarice  and  cupidity  of  uncontrolled  hu¬ 
man  nature.  When  a  businessman  is  cited  into  court, 
with  a  purpose  of  penalizing  him  for  a  charge  he 
has  made  for  his  own  services  or  merchandise,  the 
burden  rests  upon  the  complainant  to  make  a  clear 
case  of  some  infraction  of  the  law  before  he  can  be 
penalized  for  such  alleged  act.” 

In  Heesey  v.  Vaughn,  192  P  2d  753  (Calif.,  1948),  a  treble 
damage  action  against  a  used  car  dealer,  the  plaintiff-buyer 
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proved  what  the  seller’s  basic  ceiling  price  was,  but  he 
did  not  prove  whether  or  not  the  financing  charges  added 
by  the  defendant-seller  (the  inclusion  of  finance  charges 
being  proper)  were  the  same  or  in  excess  of  the  seller’s 
customary  finance  charges  during  the  base  period.  The 
court  held  that  the  entire  burden  of  proof  on  the  O.P.A. 
violation  charge  was  upon  the  buyer  alleging  violation 
and  that  burden  included  proof  as  to  all  elements  of  the 
seller’s  ceiling  price.  To  the  same  effect,  involving  treble 
damage  suits  by  buyers  against  sellers  of  used  automo¬ 
biles,  see  Keyser  v.  AUen,  31  N.W.  2d  309  (Neb.  1948) ; 
Hoffman  v.  Wagner,  77  N.E.  2d  467  (Ohio,  1948). 

In  Gordon  v.  Busick,  203  S.W.  3d  272,  273  (Tex.  Civ. 
App.,  1947)  a  treble  damage  action  involving  an  automo¬ 
bile  sale,  the  court  stated: 

“It  is  a  well  established  rule  in  this  state  that,  in 
actions  brought  to  recover  penalties,  the  facts  relied 
upon  for  recovery  must  be  averred  with  the  same  cer¬ 
tainty  as  would  be  required  in  an  indictment  in  a 
criminal  case  and  that,  to  authorize  recovery  thereon, 
strict  proof  of  the  necessary  facts  is  required  .  .  . 
“It  is  also  an  established  rule  that  the  statutes  impos¬ 
ing  penalties  are  not  only  subject  to  the  rule  of  strict 
construction,  but  that  they  will  not  be  construed  to 
include  any  beyond  their  letter  even  though  within 
their  spirit.” 

D.  Considerations  of  Policy  and  Fairness  Require  That 
the  Burden  of  Proof  as  to  Non-Compliance  Remain 
With  the  Buyer. 

Other  than  an  appeal  to  passion  to  aid  a  governmental 
war  program,  the  only  consideration  advanced  by  appel¬ 
lant  for  his  novel  theory  of  burden  of  proof  is  the  alleged 
difficulty  of  proof  that  the  buyer  might  encounter  in  estab¬ 
lishing  the  seller’s  ceiling  prices  predicated  on  a  formula 
keyed  to  the  seller’s  base  period  experience  (Brief  12,  19, 
22,  26).  In  sub-part  E,  infra  pp.  20-23,  appellees  will,  in 
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response  to  this  Court’s  order,  show  that  the  liberal  dis¬ 
covery  processes  furnish  an  answer  to  this  claim.  In  any 
event,  no  case  has  been  found  holding  that  such  difficulties 
of  proof  are  ipso  facto,  a  basis  for  placing  the  burden  of 
proof  on  the  opposing  party. 

The  law  is  replete  with  situations  in  which  the  pro¬ 
ponent  of  an  issue  is  faced  with  similar  problems  of  proof 
and  yet  cannot  escape  his  burden.  Fraud,  motive,  intent, 
good  faith,  bias — these  and  other  issues  related  to  men¬ 
tal  state  necessarily  involve  facts  and  circumstances  of 
which  the  party  other  than  the  proponent  is  the  sole  re¬ 
pository,  and  yet  where  establishment  of  the  condition  is 
an  essential  element  of  the  proponent’s  claim  or  defense, 
he  has  the  burden  of  proof.  In  caveat  actions,  the  facts 
incident  to  proof  of  the  existence  or  non-existence  of  men¬ 
tal  capacity  or  undue  influence  are  often  better  within  the 
reach  of  the  caveatee.  The  alleged  infringer  is  in  numerous 
cases  the  sole  party  with  knowledge  of  or  capacity  to  ex¬ 
plain  the  accused  structure.  The  alleged  principal  gener¬ 
ally  can  best  explain  the  facts  incident  to  a  claim  of 
agency  by  a  third  party  (see  Swift  v.  White  Oak  Coal  Co., 
44  App.  D.  C.  159  (1915)).  In  divorce  who  can  best 
explain  whether  adultery  has  occurred?  .  .  .  And  yet  in 
none  of  these  and  many  other  conventional  situations  in 
the  law  have  the  proponents  been  relieved  of  their  bur¬ 
den  of  proof  because  it  entails  some  difficulties  of  proof 
or  because  the  facts  must  be  elicited  from  the  opposition. 

Perhaps  the  consistency  of  the  law  in  this  regard  can  be 
summarized  by  saying  it  is  better  that  he  wffio  claims  must 
prove  than  that  he  who  is  attacked  must  incur  the  risks  of 
non-persuasion  particularly  where,  as  here,  and  in  the 
instances  mentioned,  proof  either  way  may  leave  the  fact 
finder  in  doubt — a  doubt  which,  depending  upon  place¬ 
ment  of  the  burden  of  proof,  will  resolve  the  issue.  This 
is  illustrated  by  the  decision  in  Porter  v.  Kenmore  Mfg. 
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Co.,  supra,  p.  11. '  There,  like  here,  a  complicated  O.P.A. 
regulation  created  obscure  problems  of  interpretation  and 
application  where  in  the  final  analysis  the  case  would  be 
determined  by  who  carried  the  burden  of  proof.  See  also 
Fleming  v.  Central  Cheese  Co.,  supra,  p.  12. 

Experience  under  the  price  regulation  in  question  here, 
and  the  regulation  itself,  demonstrates  that  it  is  replete 
with  ambiguities  and  problems  of  interpretation  and  ap¬ 
plication.  This  case  illustrates  the  arguments  that  can 
in  good  faith  arise  as  to  methods  of  computing  price  ceil¬ 
ings.  From  this  counsel’s  experience  in  O.P.A.  enforce¬ 
ment  work  and  from  investigation  he  has  made  into  the 
O.P.A.  enforcement  program,  it  appears  that  there  was 
little  or  no  enforcement  experience  with  this  regulation 
and  apparently  because  of  these  very  problems  with  a 
type  of  regulation  which  O.P.A.  later  admitted  was  un¬ 
workable.3  Can  it  then  be  said  that  it  would  be  fair  to 
impose  upon  the  seller  the  burden  of  leading  a  jury 
through  this  labrynth  with  the  penalty,  for  less  than  100% 
success,  forfeiture  of  any  and  all  claims  for  his  goods  or 
services? 

The  practical  effect  of  a  determination  imposing  the 
burden  of  proof  upon  the  seller  would  be  to  encourage 
buyers  to  welsh  on  their  just  obligations  in  the  hope  that 
this  additional,  and  perhaps  insuperably  confusing  hurdle, 


3  The  O.P.A.  Historical  Reports,  which  appellant  so  eagerly 
quotes,  contains  the  following  “Evaluation  of  Formula  Pricing” 
(Historical  Reports  on  War  Administration:  O.P.A.  General  Pub¬ 
lication  No.  8  at  p.  90) : 

.  .  the  result  achieved  by  applying  a  formula  founded  upon 
base  period  margins  for  comparable  products  depended  upon 
decisions  about  comparability  where  frequently  more  than  one 
conclusion  might  be  justified.  ...  It  cannot  be  said,  how¬ 
ever,  that  O.P.A.  did  all  that  it  might  have  done  to  minimize 
the  difficulties  inherent  in  formula  pricing.  From  the  very 
beginning  this  technique  was  regarded  with  extreme  disfavor. 
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would  defeat  collection.  Price  control  is  intended  to  pro¬ 
tect  consumers  from  seller’s  avarice,  but  the  shield  of  the 
statute  should  not  be  perverted  into  a  sword  to  cut  off 
the  seller’s  right  to  fair  and  reasonable  compensation  for 
goods  delivered  or  labor  performed. 

Where  such  a  penal  effect  may  result  from  the  conclu¬ 
sion  that  O.P.A.  price  ceilings  have  been  violated,  the 
burden  of  proof  upon  the  seller  must  be  stringently  en¬ 
forced  and  the  evidence  of  violation  clear.  Porter  v. 
Ken-more  Mfg.  C.o.,  supra  p.  11;  Alpert  v.  Greenlee, 
supra,  p.  14;  Gordon  v.  Busick,  supra,  p.  15.  This  is  con¬ 
sistent  with  the  established  policy  of  the  law  imposing  the 
burden  of  proof  upon  the  party  charging  illegality,  fraud 
or  culpable  omission  of  duty.  See  Arthur  v.  Unkart,  96 
U.  S.  118, 122-123  (1877). 

The  Supreme  Court  has  carefully  circumscribed  the 
penal  effect  to  be  given  parallel  regulatory  patterns. 
Thus,  in  Parsons  v.  Chicago  &  N.W.R.  Co.,  167  IT.  S.  447, 
455  (1896),  a  suit  by  a  shipper  against  a  railroad  to  re¬ 
cover  on  account  of  alleged  discriminatory  prices,  the 
Court  stated : 

“So,  but  for  the  provision  of  the  Interstate  Com¬ 
merce  Act,  the  plaintiff  could  not  recover  on  account 
of  his  shipments  to  Chicago,  if  only  a  reasonable  rate 
wTas  charged  therefor,  no  matter  though  it  appeared 
that  through  any  misconduct  or  partiality  on  the  part 
of  the  railway  officials  shippers  in  Nebraska  had  been 
given  a  less  rate. 

“It  was,  among  other  reasons,  in  order  to  avoid  the 
public  iniquity  which  had  sprung  from  such  conduct 
on  the  part  of  railway  officials  that  the  Interstate 
Commerce  Act  w^as  passed,  and  violations  of  its  pro¬ 
visions  were  subjected  to  penalties  of  one  kind  or 
another.  But  it  is  familiar  law  that  one  who  is  seek¬ 
ing  to  recover  a  penalty  is  bound  by  the  rule  of  strict 
proof.  Before,  therefore,  the  plaintiff  cam,  recover  of 
this  defendant  for  alleged  violations  of  the  Interstate 
Commerce  Act,  he  must  make  a  case  showing,  not  by 
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way  of  inference,  but  clearly  and  directly ,  such  viola¬ 
tions.”  (Emphasis  supplied) 

More  recently  in  the  now  famous  case  of  Bruce* s  Juices 
v.  American  Can  Co.,  330  U.  S.  743,  750-751  (1947),  where 
in  an  action  for  goods  sold  and  delivered  the  buyer  de¬ 
fended  on  the  ground  that  the  prices  charged  him  were  in 
violation  of  the  anti-discrimination  provisions  of  the  Clay¬ 
ton  Act,  the  Court  held  that  this  defense  was  not  available 
in  such  a  suit  and  that  the  buyer  was  limited  to  the  statu¬ 
tory  sanctions,  viz,  a  treble  damage  action.  The  Court 
stated : 

“The  Act  prescribes  sanctions  and  it  does  not  make 
uncollectibility  of  the  purchase  price  one  of  them.  .  .  . 
“It  is  contended  that  we  should  act  judicially  to  add 
a  sanction  not  provided  by  Congress  by  declaring  the 
purchase  price  of  goods  uncollectible  where  the  vendor 
has  violated  the  Act.  It  may  be  admitted  as  argued 
that  such  a  sanction  would  be  an  effective  enforce¬ 
ment  provision.  Addressed  to  Congress,  this  argu¬ 
ment  might  be  persuasive,  but  the  very  fact  that  it 
would  obviously  be  an  effective  sanction  makes  it 
even  more  significant  that  the  Act  made  no  provision, 
for  it  ...  at  no  times  does  it  appear  that  either 
house  of  Congress  wanted  to  go  so  far  as  to  permit 
a  buyer  to  get  goods  for  nothing.” 

Contrary  to  these  strong  policy  considerations  expressed 
by  the  Supreme  Court,  and  in  the  absence  of  any  statu¬ 
tory  indication  that  such  a  result  was  intended,  appellant 
seeks  to  have  this  Court  create  an  extraordinary  rule  as 
to  burden  of  proof,  a  rule  which  would  impose  a  radical 
non-statutory  sanction  depriving  the  seller  of  any  recovery 
for  his  services  whatsoever  unless  he  carried  the  burden 
of  persuading  the  fact  finder  of  his  compliance  with  a 
complicated  regulatory  pattern.  If  Congress  had  intended 
this  change  in  the  conventional  rule  as  to  burden  of  proof, 
they  could  have  easily  so  provided  as  they  have  expressly 
done  with  respect  to  administrative  compliance  proceed¬ 
ings  under  the  Clayton  Act.  See  15  U.S.C.  §  13(b).  Cf. 
also  Uniform  Aeronautical  Regulatory  Act  of  1935,  §  4; 
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Uniform  Narcotic  Act  1932,  §  IS.  We  respectfully  sug¬ 
gest  that  the  Congress  would  be  amazed  and  would  in¬ 
stantly  reject — as  the  courts  have  done — any  suggestion 
that  difficulties  of  proof  require  that  a  businessman  dis¬ 
prove  the  applicability  of  detailed  regulations  as  a  con¬ 
dition  of  collection  for  goods  sold  or  work  and  labor 
performed. 

Finally,  in  terms  of  policy  considerations  we  submit 
that  appeals  to  the  war  exigencies  have  no  place  in  re¬ 
solving  the  issue  here.  If  the  statutory  pattern  requires 
elaboration  to  lend  additional  assistance  to  buyers,  the 
halls  of  Congress  and  not  the  chambers  of  this  Court  are 
the  proper  forum  for  such  expressions.  Passion  for  com¬ 
pliance  cannot  substitute  for  an  absence  of  supporting 
law.  Nor  for  that  matter  is  this  buyer  without  succor. 
If  he  was  “victimized”  it  was  only  after  a  jury’s  extended 
deliberation  as  to  the  fair  and  reasonable  value  thereof,  a 
protection  which,  in  claims  proceeding  on  a  quantum 
meruit  basis,  is  a  more  than  sufficient  safeguard  for  con¬ 
sumers’  rights.4 

E.  The  Problem  of  Proving  Facts  Within  the  Knowledge 
of  an  Opponent  is  Solved  by  Federal  Discovery  Pro¬ 
cedures. 

In  response  to  the  Court’s  directive  that  attention  be 
directed  to  the  effect  of  the  right  of  the  defendant  to  ob¬ 
tain  discovery,  appellant  argues:  (1)  that  the  discovery 


4  For  reasons  which  are  not  clear  to  this  counsel,  appellant  sug¬ 
gests  that  “insofar  as  appellee’s  claim  is  based  on  quantum  meriut, 
they  clearly  have  the  burden  of  showing  the  charges  did  not  ex¬ 
ceed  their  maximum  prices”  (Br.  23-24).  This  seems  silly  because 
apart  from  statute  the  jury  would  be  bound  to  return  a  verdict  in 
accordance  with  the  contract  price  where  they  found  the  contract 
had  been  performed  even  though  they  believed  the  price  was  ex¬ 
cessive  or  exhorbitant.  But  in  quantum  meriut  they,  a  cross 
section  of  the  public,  must  also  be  satisfied  as  to  the  fairness  and 
reasonableness  of  the  prices  sought. 


21 


rules  do  not  shift  the  burden  of  proof;  (2)  that  they  will 
not  compensate  for  hostile,  uncooperative  or  conveniently 
forgetful  witnesses,  and;  (3)  that  it  is  evident  discovery 
would  be  of  no  help  because  he,  the  appellant,  did  unsuc¬ 
cessfully  attempt  its  use  here. 

The  first  argument  is  ingenious  but  ironic  in  that  it  is 
the  appellant  who  seeks  to  “shift”  the  burden  of  proof. 
The  second  is  equally  specious  because  it  conjures  up 
problems  that  are  common  to  all  litigation.  It  is  very 
often  the  experience  in  litigation  that  vital  elements  of 
one  party’s  case  must  be  supplied  by  evidence,  testimonial 
or  otherwise,  solely  within  the  keeping  of  the  other  party. 
Yet  it  has  never  been  suggested  that  diligence  of  trial 
counsel  in  ferreting  out  such  evidence  is  to  be  substituted 
for  by  “shifting”  the  burden  of  proof. 

No  citation  or  quotation  is  needed  to  support  the  broad 
exploratory  purposes,  functions  and  authority  granted 
by  the  Federal  Discovery  Rules.  They  were  intended  to 
and  have  been  liberally  construed  to  permit  equal  educa¬ 
tion  of  both  parties  as  to  all  the  facts  incident  to  the  case 
(whether  or  not  admissible)  so  that  the  opportunity  of 
adequate  and  complete  pre-trial  preparation  has  now  be¬ 
come  a  reality.  Almost  nothing  can  now  be  kept  secret 
or  invulnerable  from  disclosure  and  the  leading  question 
and  other  devices  should,  in  the  hands  of  prepared  and 
diligent  counsel,  take  care  of  the  recalcitrant  witness. 

These  discovery  processes  have  been  held  to  be  fully 
available  in  O.P.A.  civil  litigation.  See,  e.g.  Bowles  v. 
Ohse,  4  F.R.D.  403  (D.  Neb.,  1945) ;  Porter  v.  Heend,  6 
F.R.D.  5S8  (N.D.  Ill.,  1947).  Had  they  been  diligently 
employed  here  appellant  could  have  ascertained — within 
the  orbit  of  the  regulatory  pricing  pattern — the  data  per¬ 
tinent  to  appellees’  base  period,  i.e.  ceiling  prices.  For 
example,  by  appropriate  questions  framed  to  suit  the 
particular  taste  of  appellant’s  counsel,  and  the  provisions 
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of  Section  5  of  MPR  251  (quoted  at  p.  6  of  appellant’s 
brief),  appellant  could  have  thereby  ascertained:  (1) 
whether  appellees  had  made  comparable  sales  during  the 
base  period  and,  if  so,  what  their  actual  or  estimated 
(depending  on  the  method  employed)  profit  and  cost  com¬ 
ponents  were  on  such  sales,  and  (2)  if  no  comparable  sales 
were  made  or  detailed  individual  cost  records  kept, 
whether  any  overall  experience  figures  on  cost  and  profit 
components  for  the  base  period  were  made  and  were  avail¬ 
able  (see  subpart  (ii)  of  Section  5). 5 

This  leads  us  to  appellant’s  last  argument  on  the  dis¬ 
cover}*  point  to  the  effect  that  his  efforts  were  abortive. 
His  efforts  were  not  abortive — they  were  non-existent.  In 
the  early  stages  of  this  litigation,  appellant  took  the  de¬ 
positions  of  appellees  and  certain  of  their  employees,  at 
which  time  the  pertinent  records  were  available  and  some 
of  them  inspected  by  appellant.  At  no  time  in  the  entire 
course  of  this  litigation  has  appellant  ever  sought  dis¬ 
cover}*  of  any  data  pertinent  to  appellees’  base  period 
operations  and,  ergo,  their  ceiling  prices.  Any  statement 
to  the  contrary  is  untrue.  And  so  it  appears  that  appel¬ 
lant  seeks  now  to  deprecate  the  salutary  effects  of  the 
discovery  rules  upon  his  ‘‘problem”  of  proof  without 
ever  having  employed  them. 

We  suggest  that  appellant’s  present  effort  to  decry  dis¬ 
cover}*  is  either  to  excuse  his  neglect  of  proper  trial 
preparation  or  to  hide  a  deliberate  avoidance  of  their 
use  because  he  knew  that  discovery  of  the  pertinent  data 
would  disclose  to  him  as  it  did  to  O.P.A.,  upon  their 
investigation  instigated  by  appellant,  that  there  were  no 
over-ceiling  violations.  We  suggest  that  appellant’s  tac¬ 
tics  below  and  here  were  not  to  enlighten  but  to  obscure 
and  tha*,  therefore,  it  was  not  that  he  could  not  obtain 


5  Testimony  before  the  master  indicated  that  the  latter  figures 
were  available. 
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the  required  information,  but  that  he  did  not  want  to 
obtain  it.  Rather,  he  chose  to  attempt  to  add  to  plain¬ 
tiff’s  burden  of  proving  an  already  difficult  quantum 
meruit  claim  involving  a  multitude  of  work  and  all  the 
attendant  detail  by  arguing,  on  an  attenuated  technical 
basis,  that  with  everything  else  the  plaintiff  had  the 
burden  of  proving  price  compliance. 

n. 

The  Appellant  Did  Not  Introduce  Sufficient  Evidence  to 
Go  to  the  Jury  on  the  O.P.A.  Issue. 

Appellant  argues  that,  even  assuming  he  had  the  bur¬ 
den  of  proof  on  the  O.P.A.  issue,  he  had  introduced  suf¬ 
ficient  evidence  to  establish  a  prima  facie  case  for  jury 
consideration  (Br.  5-10).  We  do  not  believe  this  point  is 
open  for  rehearing  under  the  Court’s  order.  But,  in  any 
event,  the  contention  is  wholly  without  merit. 

In  supporting  his  argument,  appellant  again  relies  on 
the  same  distorted  view  of  the  evidence  which  we  believe 
was  completely  discredited  in  our  main  brief  dealing  with 
the  same  contention.  But  taking  appellant’s  version  of 
the  evidence  at  face  value,  he  still  fell  far  short  of  making 
out  a  prima  facie  case — or  for  that  matter,  fell  far  short 
of  rebutting  a  contrary  prima  facie  case  made  out  by 
appellees’  introduction  of  the  special  master’s  findings  on 
the  O.P.A.  issue. 

In  the  first  place,  under  MPR  251  and  all  price  regula¬ 
tions  based  upon  a  so-called  base  period,  the  price  ceiling 
of  a  particular  seller  must  be  determined  by  reference 
to  the  so-called  base  period.  Assuming  full  credible  proof 
by  the  appellant  as  to  what  appellees’  charges  to  him 
were,  there  is  a  complete  absence  of  any  proof  whatso¬ 
ever  by  the  appellant  as  to  what  appellees’  charges  for 
similar  work  were  or  would  have  been  during  the  base 
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period.  In  the  absence  of  this  comparison  to  base  period 
prices,  there  can  be  no  proof  of  violation. 

To  avoid  the  death  blow  to  his  contentions  necessarily 
following  from  this  glaring  omission,  appellant  argues 
that  an  inference  could  have  been  drawn  by  the  jury 
(based  on  his  testimony  and  based  on  his  slide  rule  ex¬ 
pert’s  legerdemain)  that  appellees  did  far  less  work  for 
him  than  that  which  they  estimated  upon  and  that  since 
they  charged  him  as  much  or  more  than  their  estimate, 
it  must  follow  that  the  bill  for  the  work  actually  done 
was  in  excess  of  their  ceiling  price.  See  last  paragraph 
of  Section  5  of  MPR  251  (appellant’s  brief  at  p.  6).  But 
this  is  a  non-sequitur — it  assumes,  without  evidentiary 
support:  (1)  that  appellees’  original  estimate  was  at  their 
ceiling  prices  rather  than  at  less  than  ceiling  prices,  and 
(2)  that  even  assuming  appellees  did  less  work  than 
originally  estimated  upon,  that  work  was  at  decreased 
cost.  Under  the  evidence  it  was  equally  possible  either 
or  both:  (1)  that  the  original  estimate  was  at  prices  below 
ceiling,  or  (2)  that  on  an  actual  cost  basis  (as  distin¬ 
guished  from  lineal  foot  or  other  calculation  method)  the 
work  performed  cost  more  than  that  estimated  upon.  The 
buyer  having  the  burden  of  proving  his  violation  charge 
cannot  succeed  where  under  the  evidences  inferences  can 
fairly  and  equally  be  drawn  either  way  and  even  if  the 
appellant’s  “argument  on  this  score  has  some  plausibility, 
it  cannot  be  used  as  proof”.  Fleming  v.  Central  Cheese 
Co.,  supra,  p.  12.  Moreover,  since  the  allegation  of  price 
violation  could  only  be  established  by  an  actual  compari¬ 
son  of  the  prices  charged  to  those  of  the  base  period  no 
other  comparison  or  criticism  of  the  methods  used  to 
compute  the  -price  will  suffice  because  “Even  if  the  [ap¬ 
pellees]  had  thrown  dice  to  arrive  at  [their]  prices,  they 
might,  nevertheless,  be  no  higher  than  those  of  [their 
base  period].  To  prove  that  they  were  higher  was  [ap- 
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pellant’s]  burden  and  that  burden  [he]  did  not  discharge.” 
Porter  v.  Leventhal,  supra,  pp.  10-11. 

Even  assuming,  arguendo,  that  proof  of  price  viola¬ 
tions  under  MPR  251  could  be  satisfied  by  a  comparison 
of  the  price  to  the  buyer  with  another  post  base  period 
price  (rather  than  with  the  base  period  price),  appel¬ 
lant’s  proof  contains  still  another  fatal  gap.  His  entire 
analysis,  purporting  to  show  by  inference  that  appellees’ 
violated  their  ceilings,  compares  appellees’  estimate  with 
appellant’s  slide  rule  computations  of  work  actually  per¬ 
formed.  In  short,  appellant  is  comparing  apples  and 
oranges.  MPR  251  permits,  and  the  appellees’  pricing 
methods  were  predicated  solely  upon  an  estimate  system. 
It  is  uncontradicted  that  appellees  always  priced  by  esti¬ 
mating  what  they  thought  work  should  cost  (composed 
of  an  aggregated  evaluation  of  cost  components  and  mar¬ 
gin)  and  never  by  what  the  cost  proved  to  be  upon  com¬ 
pletion.  As  shown  in  the  record,  this  might  actually  re¬ 
sult,  in  any  particular  instance,  in  margins  higher  or 
lower  than  contemplated  by  estimate  or  even  in  a  loss. 
Nevertheless,  this  was  appellees’  pricing  method — a  meth¬ 
od  permissible  under  the  regulation.” 6  Accordingly,  even 
assuming  that  appellant  and  1,000  of  his  experts  were  of 
the  opinion,  based  upon  an  analysis  of  actual  costs,  that 
appellees  did  less  work  at  less  cost  than  estimated  upon, 
it  wTould  prove  no  more  than  that  appellees’  were  incom¬ 
petent  estimators  not  that  their  estimate  of  work  done 
incorporated  estimated  margins  beyond  that  allowed  by 
the  comparative  requirements  of  the  regulation. 


*  As  a  matter  of  fact,  the  evidence  before  the  special  master  dis¬ 
closed  that  on  an  overall  basis  over  a  period  of  time  the  margins 
averaged  out  and  these  margins  with  various  cost  components  were 
computed  for  appellees  by  their  accountants  for  each  reporting 
period. 
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In  summary,  appellant  did  not  prove  prima  facie  or 
otherwise,  that  appellees  violated  their  price  ceilings. 

CONCLUSION 

A  detailed  analysis  of  case  law  and  practical  consider¬ 
ations  overwhelmingly  supports  this  Court’s  prior  con¬ 
clusion  that  appellant  had  the  burden  to  prove  his  de¬ 
fense  that  appellees  overcharged  him  under  the  applic¬ 
able  price  regulation.  Moreover,  this  case  cannot  be  con¬ 
sidered  out  of  the  context  of  its  history.  A  special  mas¬ 
ter,  a  judge  and  a  jury  heard  him  and  his  witnesses  and 
the  verdict  and  judgment  and  the  amount  thereof  bear 
testimony  to  their  opinions  of  his  story.  We  submit  that 
the  history  must  be  considered  in  evaluating  this  last 
ditch  effort  of  appellant  to  avoid  payment  of  his  just 
debt  by  the  interposition  of  a  technical  defense  of  dubious 
validity  and  by  an  unsupported  and  admittedly  extraor¬ 
dinary  theory  of  burden  of  proof — particularly  since  ap¬ 
pellees’  quantum  meruit  claim  had  to  pass  the  scrutiny 
of  the  jury  and  satisfy  them  of  the  fairness  and  reason¬ 
ableness  of  the  charges. 

There  was  no  error  below,  nor  in  the  earlier  opinion 
and  judgment  of  this  Court,  and  both  should  be  affirmed. 

Respectfully  submitted, 


Alvin  L.  Newmyer 
David  G.  Bress 
Sheldon  E.  Bernstein 
1001  -  15th  Street,  N.  W. 
Washington,  D.  C. 
Attorneys  for  Appellees 

Of  Counsel: 

Newmyer  &  Bress 
1001  -  15th  Street,  N.  W. 

Washington,  D.  C. 


